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New 1:28 Decisions
Here are a few new unpublished decisions of note.  Remember, if you cite a Rule 1:28 decision, you must (a) include it as an addendum to your brief/motion, and (b) cite the page in the Appeals Court Reporter that references the issuance of the unpublished order.

1. Adoption of Penn, 08-P-1274 (Feb. 27, 2009).  Penn is a fascinating decision in which the trial court’s many evidentiary errors turned out to be harmless because there was sufficient properly-admitted evidence of father’s unfitness (based on sexual abuse and criminal history).  First, the judge erred when he ruled that he would consider the § 51A and B reports solely to “set the stage” but then made findings based on those reports.  Second, the judge erred in his conduct of the G.L. c. 233, § 82 hearing (sexual abuse hearsay from children under 10): 
[T]he judge concluded at the outset of the hearing that the middle child and youngest child were ‘not competent to testify because of age and that they aren't available because of competency.’  In so deciding the judge short-circuited the inquiry required by § 82. The fact that the child is under the age of ten triggers the inquiry into unavailability; in turn, one avenue to determine unavailability is a finding of incompetence to testify. By equating the fact that the child was under ten with incompetence -- and therefore unavailable -- the judge made his conclusion inevitable, rather than the result of inquiry.

Judges often err in conducting § 82 hearings.  Counsel should carefully review the statute and the “Evidence” chapter in Amy Karp’s Child Welfare Practice in Massachusetts to determine whether the judge conducted the hearing properly.  If there was error, counsel should ask the following questions:  If the judge conducted the hearing incorrectly, did the appellant properly preserve all objections?  Was the sexual abuse hearsay entered in evidence anywhere else without objection?  Was there any other properly-admitted evidence of sexual abuse that did not involve the hearsay statements?  And even if all sexual abuse evidence is “tainted,” was there enough other evidence of unfitness to support an unfitness finding?
2. Adoption of Colette, 08-P-1202 (March 3, 2009).  In Colette, the Juvenile Court made only 25 findings of fact, 12 of which pertained to the appellant-mother.  There was disputed evidence about whether mother had a mental illness, but the judge made no findings on the subject.  DCF agreed with the appellant-mother that the findings were “less than ideal” but argued that the panel should make its own findings from certain uncontested and clearly established facts in the record.  
The panel declined to do so, based on the fact that several of the facts were contested by the mother, and the judge did not make any credibility determinations.  The panel left it to the judge on remand to make “specific and detailed findings” regarding fitness and to take additional evidence “if [the judge] deems it necessary.”  The panel also retained jurisdiction of the matter, presumably to address any appeal following the new trial or new findings.  (Interestingly, the panel stated that the findings, albeit sparse, showed that the child had been in DCF custody for her entire life, mother had an extensive criminal record of violent offenses, and mother was not compliant with services.  Mother also inconsistently visited the child, and when she did visit she caused the child distress.  This seems like enough evidence to terminate to me, but the panel suggested that a mere 12 findings, however grim, are insufficient.)  
Colette is a good case for an appellant-parent to cite if the trial judge’s findings are sparse (especially as to that parent).  It may also be helpful to cite in the event you want the same panel to retain jurisdiction of the appeal after remand (which, of course, you won’t know until you know the panel’s decision, unless the panel telegraphs its decision during argument).  

3. Adoption of Yul, 08-P-1485 (March 10, 2009).  The panel affirmed the termination of the appellant-parents’ rights in what appears to have been a close case.  The facts are commonplace and not worth repeating here.  But there is an interesting final footnote in which the panel stated that the trial court did not abuse its discretion in refusing to allow father’s trial counsel to present additional evidence regarding father’s housing during closing argument.  

Arguments by counsel are not evidence (which we know from Adoption of Helen).  Further, if counsel wishes to supplement the evidence, the proper way to do it is to file a motion to reopen, attaching affidavits and/or other documents that show what counsel would introduce in evidence if the court did, in fact, reopen the case.  That way, even if the court denies the motion to reopen – which is usually the case – appellate counsel can argue the relevant facts on appeal based on the documentary offer of proof.  (Counsel must, of course, appeal the denial of the motion to reopen).  
4. Adoption of Titus, 08-P-1640 (March 20, 2009).  Here, the judge terminated the parents’ rights without a trial.  The parents thought the trial was at 11:00, but the judge called the case at 9:00.  When the parents and child’s counsel did not show up, the judge terminated parental rights without allowing any party to present evidence or examine witnesses.  Further, the judge announced that, even if the parents had showed up, it would not have made any difference.

The panel was not amused (and I have never seen a result more telegraphed at oral argument).  It noted that a termination trial must be more than a “mere gesture,” and due process must actually mean something.  The panel did not just remand; it remanded to a different judge.  The judge’s statements suggested the parents could not get a fair trial, and all parties are entitled to “both the assurance and appearance of a wholly impartial forum.”  (citing Graizzaro v. Graizzaro, 36 Mass. App. Ct. 911, 912 (1994)).  
Titus is a good case to cite if the judge starts a trial too early, or if parents do not show and there is any confusion as to the proper time for trial.  Titus might also be useful if the judge makes statements suggesting that an absent parent’s testimony would not make a difference in the findings. 

Hope for Parents Who Get Inadequate Services?
Your father client is developmentally delayed.  DCF gave him a few referrals to services for “normal” parents, but nothing geared toward his needs.  He has otherwise tried to cooperate with the department, and has some potential, but as of trial the evidence suggested that he could not parent the subject children.  DCF’s lack of “reasonable efforts” has been a loser of an argument for years (except for Care and Protection of Elaine).  Is there any hope?
In re Adoption/Guardianship Nos. J9610436 and J9711031, 368 Md. 666, 796 A.2d 778 (Md. App. Ct. 2002), is not a new case, but it might be helpful to parents’ counsel.  (It is also a nightmare to cite.  What is its “short form”?)  In that case, the father had cognitive delays and needed supervision and direction during visits to help him care for the two children and understand their special needs.  He participated in parenting and domestic violence programs, but made little progress because the programs were not geared toward parents with cognitive deficiencies.  Based primarily on the father’s delays and inability to make progress toward better parenting, the trial court terminated his parental rights.
The Maryland Court of Appeals reversed, holding that the child protection agency never offered the father any “specialized services designed to be particularly helpful to a parent with the intellectual and cognitive skill levels [the agency] alleges are possessed by [the father].”  796 A.2d at 787.  Father had an expert in developmental disabilities who testified as to the specific specialized services that the father needed, and other witnesses testified as to the local availability of such services.  The agency did not offer the father any of those services.  The Court did not specifically state that the agency did not provide “reasonable efforts.”  Rather, it relied on the Maryland requirement that, before terminating rights, the court must give consideration to “the timeliness, nature, and extent of the services offered by the child placement agency to facilitate reunion of the child with the natural parent[,]” and “whether additional services would be likely to bring about a lasting parental adjustment so the child could be returned to the natural parent within an ascertainable time[.]”  Id. at 791-92 (citing MD Code §5-313).  The Court held that there was not clear and convincing evidence that that proper additional services could not bring about an adjustment in the father’s parenting abilities because the agency offered no such services.  Id. at 794.  

The Maryland statutes are different from our own.  But they are not that different.  The requirement of timely and appropriate services is in G.L. c. 119, §§ 1 and 29C.  The key to the Maryland case is that the father had expert assistance in identifying the services needed and other witness testimony about the local availability of such services.  This is an important lesson for trial counsel.  It is also helpful for appellate counsel if trial counsel has presented evidence of this type.
Moot Courts/CLE Waivers
We are now offering CAFL appellate attorneys CLE waivers for moot-courting oral arguments.  The CLE waivers are limited to 2 CLE hours per moot court session, 4 CLE hours total per fiscal year.  

Waivers can be applied to the 8 CLE hour annual requirement for the trial and appellate panels.  (Currently, attorneys who are certified to take appeals must submit to CAFL proof of 8 CLE hours each fiscal year.  Attorneys who are certified for both the CAFL trial and appellate panels need only submit proof of 8 CLE hours; they do not need to take 16 CLE hours.)  Here is how the CLE waivers work:  If you attend a moot-court session and submit a 2-hour CLE waiver form to CAFL, you need only submit proof of attendance at 6 CLE hours for that fiscal year.  (Any additional hours cannot be carried over to the next fiscal year.)  You may bill on your case in the ordinary course for the time you spend moot-courting the argument.

The CLE waiver form will be sent to you separately.  Please submit the forms as you would regular CLE attendance forms (that is, mail or fax them to Rita Caso).
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