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New 1:28 Decision
Adoption of Adina, 08-P-1376 (Feb. 23, 2009).  Sometimes you really, really wish a Rule 1:28 decision had been published.  Adina is one of the most egregious examples of a judge playing fast and loose with parents’ due process rights that I have ever seen, and the Appeals Court caught it.

In Adina, the Juvenile Court judge granted mother a continuance of trial in order to work out a settlement.  The judge excused the mother and her counsel and held a termination trial as to the father alone.  Some of the evidence entered in the father’s termination case concerned mother as well.  When mother’s settlement negotiations fell through, she requested a trial.  In response, the judge stated:  “Well, I'm finding unfitness of [the] mother based on the testimony I received as to [the] father, anyhow.  [The mother] can have a trial on termination of parental rights.”  Later, at the termination trial, the judge admitted the evidence taken in father’s trial (from which mother and her counsel were absent) against the mother.
The panel found this trial by sleight of hand “troubling” in two respects:  
First, the statement gives rise to a presumption that the judge had reached a settled conclusion as to the mother's fitness before competent evidence bearing on that issue was introduced. The risk of prejudice to the mother is evident, since the critical inquiry in a termination action is whether a parent's unfitness has been established by clear and convincing evidence. Adoption of Gillian, 63 Mass. App. Ct. 398, 404 (2005). Second, the statement almost compels an inference that the judge based her apparent conclusion upon testimony that was (a) offered without an opportunity for the mother to make seasonable objections; (b) admitted in a proceeding in which the mother had neither standing nor direct incentive to litigate; and (c) presented in the absence of counsel for the mother and, therefore, insufficiently susceptible to effective rebuttal.
The panel determined that there was prejudice to mother because the judge found her unfit based on evidence admitted only against the father at his earlier trial.  The panel did not just remand.  In (what I take to be) a clear message to the trial judge, the panel remanded to a different trial judge:  
For these reasons, retrial of the petition as to the mother is necessary, and the interests of justice require the substitution of a judge unfamiliar with the evidence presented at the father's trial. See Commonwealth v. Henriquez, 440 Mass. 1015, 1016-1017 (2003) (remand to different judge appropriate to 'restore the appearance of justice' by eliminating concern about the consideration of matters not in evidence).
Adina is a wonderful case to cite if the trial judge (a) relies on evidence in support of an unfitness finding against a parent when that evidence was admitted only against the other parent, (b) admits evidence against a parent at the other parent’s trial or when the parent and his/her counsel did not know there was a trial, or (c) admits evidence against a parent when that parent’s counsel is, for whatever reason, not present.  Further, if you are alleging egregious errors below (such as bias, prejudgment or prejudice), and you have serious doubts as to your client’s chances of a fair trial before the same judge, Adina supports an argument that the remand should be before a different judge.  

An Interesting Oregon Case about the Exclusionary Rule
The police raid your father client’s home without a warrant and seize drug paraphernalia hidden in a child’s crib.  Criminal and termination proceedings follow.  The fruits of the illegal search are excluded from the criminal proceeding, but what about the termination case, which is civil?  No Massachusetts child welfare decision addresses this issue.  
In In the Matter of W.L.P., SC S055687, 2009 Ore. LEXIS 5 (Ore. Supreme Ct. Feb. 5, 2009), the Oregon Supreme Court held that illegally-seized evidence should not be excluded in a dependency case.  The purpose of the rule is to deter unlawful police conduct, a goal that would not be furthered by excluding evidence in a civil matter.  Further, 

the United States Supreme Court has held that the exclusionary rule does not apply in most proceedings outside traditional criminal prosecutions.  Pennsylvania Bd. of Probation and Parole v. Scott, 524 US 357, 364, 118 S Ct 2014, 141 L Ed 2d 344 (1998) (parole revocation proceeding); Lopez-Mendoza, 468 US at 1046 (civil deportation hearing); United States v. Janis, 428 US 433, 454, 96 S Ct 3021, 49 L Ed 2d 1046 (1976) (civil tax proceeding); Calandra, 414 US at 351-52 (grand jury proceeding).  But see Plymouth Sedan v. Pennsylvania, 380 US 693, 700-02, 85 S Ct 1246, 14 L Ed 2d 170 (1965) (exclusionary rule applies in forfeiture proceedings due to "quasi-criminal" nature of such proceedings).
Finally, the “costs” of applying the rule to child welfare cases is too great, because exclusion might endanger children:

In any proceeding, the cost of the exclusionary rule includes "the loss of often probative evidence and all of the secondary costs that flow from the less accurate or more cumbersome adjudication that therefore occurs."  Lopez-Mendoza, 468 US at 1041.  In a juvenile dependency proceeding, those "secondary costs" include the likelihood that the state will be unable to respond effectively to threats to a child's safety.  In cases where illegally seized evidence is the state's only evidence of neglect or abuse, the state would be required to leave the child, potentially, in harm's way.  Weighing the substantial social cost of ignoring children's safety against the minimal additional deterrence achieved by applying the exclusionary rule to juvenile dependency proceedings, we conclude that the federal exclusionary rule does not apply in juvenile dependency proceedings.
Counsel arguing that the rule should be applied to child welfare cases in Massachusetts might wish to use the Plymouth Sedan decision cited in the first block quote above, analogizing termination cases to forfeiture cases.    

Practice Tips

1. New SJC Style Manual
There is a new edition of the SJC Style Manual (2008-09), prepared by the Office of the Reporter of Decisions.  The introduction to the Style Manual makes clear that it governs the Justices, court personnel and the Reporter, but is only a guide for attorneys:

This style manual is used by the Justices of the Supreme Judicial Court (SJC), their law clerks, and the staff of the office of the Reporter of Decisions. The manual may be useful to those preparing appellate briefs and it may offer readers of the official reports a better understanding of the process of reporting the court's opinions.
As a guide, it is a wonderful resource, including case, law review and reporter abbreviations, citation formats for legislation, and basic usage rules.  The new Style Manual is available as a free download at:  http://www.massreports.com/sjcstyle08.pdf
We recommend that attorneys familiarize themselves with the Style Manual, but use the Bluebook or ALWD Citation Manual for briefs and motions.

2. Findings
Sometimes trial judges issue findings that merely parrot the testimony of certain witnesses.  For example:
1. The guardian litem testified that Mother’s house was very dirty and smelled like moldy asparagus.  He testified further that the bedding was crawling with roaches.
2. Next, Mother’s therapist testified that Mother did not regularly attend sessions from March 2008 to May 2008.  She stated that Mother did attend sessions in June and July 2008, but did not seem invested in treatment.
In paragraphs 1 and 2 above, has the judge actually found that the house was smelly and crawling with roaches and that the mother was not invested in treatment, or is the judge simply acknowledging the testimony?  Are paragraphs 1 and 2 “findings” that factor into the unfitness calculus and that appellate counsel must, therefore, address or refute?
The answer to these questions is “no.”  In Abbott v. Virusso, 68 Mass. App. Ct. 326, 328 n. 6 (2007), aff’d, 450 Mass. 1031 (2008), the Appeals Court noted that summaries of witness statements are not findings entitled to any weight:

The [trial judge’s] memorandum also contains, in a section entitled "Background", distillations of the testimony of some witnesses, generally prefaced with "The defendant testified," or "The plaintiff testified." A statement of the evidence "of course is not a finding." Pizzino v. Miller, 67 Mass. App. Ct. 865, 868 n.7, 858 N.E.2d 1112 (2006). We have, therefore, not included within our recitation of the findings such descriptions as, for example, the judge's extensive description of the testimony of the guardian ad litem (GAL), (including that "the relationship between [the son] and [the daughter] was not close" and it could "improve or be beneficial to them if the son moved to Arizona," and that the relationship between the son and his father would not change as a result of a move). The judge does not state that he credited the testimony summarized in this section.

If the court does not indicate that it “credits” the testimony, findings that restate witness statements should be disregarded by the Appeals Court in its evaluation of whether the trial court had sufficient evidence to terminate parental rights.  

If you represent an appellant, you should cite to Abbott and Pizzino to “remind” the Appeals Court why it must disregard such findings.  If you represent an appellee, however, you may wish to be more proactive about fixing the problem.  For example, you may wish to file a motion to amend the findings, reminding the trial court that it must either acknowledge that it “believes” or “credits” the testimony or make new findings that show that it has credited the testimony. 
Detailed Billing Records

Just another reminder . . . we are required, for certain larger bills, to review counsel’s detailed, contemporaneous billing records.  Please make sure that your billing records are sufficiently detailed.  For example, if you are billing for 5 hours of research, indicate the subjects of your research, including some case names.  If you are billing for 5 hours of motion drafting, indicate the title of your motion and the relief you were seeking, including some case names or other information about the contents of the motion.  Such details will make the bill review process move more quickly and pleasantly for all concerned. 
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