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Research
The CAFL administrative office will have three extraordinary law student interns (two from BC and one from BU) this coming summer.  We are looking for interesting research and writing projects for them.  If you have any research ideas – especially of the time-consuming, multi-state variety – please contact us.  
Detailed Billing Records

We are required, for certain larger bills, to review counsel’s detailed, contemporaneous billing records.  Please make sure that your billing records are sufficiently detailed.  For example, if you are billing for 5 hours of research, indicate the subjects of your research, including some case names.  If you are billing for 5 hours of motion drafting, indicate the title of your motion and the relief you were seeking, including some case names or other information about the contents of the motion.  Such details will make the bill review process move more quickly and pleasantly for all concerned.
Practice Tips
At our fall 2008 training for new CAFL appellate attorneys, Judge Mark Green and First Assistant Clerk Gil Lima of the Appeals Court offered many great Rule-reminders, practice tips, and insights into Appeals Court decision-making.

Judge Green noted that child welfare cases move very quickly though the appellate system.  From entry (docketing) to decision, our cases average 183 days.  Non-child welfare cases average 390 days from entry to decision.  He noted that each panel sits for two days per month, and hears six cases each day.  Nine other cases are submitted to the panel on the briefs.  That means that each panel considers twenty-one appeals per month, and each of the three judges must write seven decisions every month.
Judge Green offered some insights into his preparation for oral argument.  He stated that he knows the record well, but not as well as the attorneys do (or should).  He likes to let attorneys open their argument with prepared statements for about a minute and a half before he launches into questions.

His advice about effective oral argument should be taken to heart by all appellate attorneys:

· Know your record cold.  

· Never ignore a question from the panel.  

· Keep eye contact with all of the judges, and not just the judge asking the questions.  This keeps the other panel members involved, and may generate questions from them.

· Point out where facts or law are not in your favor.  This saves the judges from making mistakes or wasting argument time on misconceptions about the record.  It also enhances the attorney’s credibility.  

· Don’t oversell the argument, or you will lose the panel’s trust.  

· Know when to concede.  But know the costs of concession; do not concede so much that you’ve lost.

· Be prepared to answer the question:  “So what?”  (That is, where is the harm?)  Arguing that findings are clearly erroneous is usually a waste of time, unless you can show how it mattered and how it harmed the client.

· Know your requested relief.  What do you want the panel to do if you win?  

· Think through the ramifications of the requested relief.  If the panel agrees with you and grants the relief you’re seeking, how will it affect Juvenile Court practice in the future?

· Be clever with your arguments.  Challenge established notions.  Give the panel something it hasn’t seen before.

Gil Lima’s knowledge of the Rules of Appellate Procedure and other rules relating to appeals is truly vast.  He had several reminders for attendees:

The Effect of Post-Trial Motions on Notices of Appeal

Under Rule 4, a notice of appeal will be “wiped out” by a subsequent timely-filed motion for post-trial relief under Civil Procedure Rules 50(b) (for judgment notwithstanding the verdict), 52(b) (to amend or make additional findings, or 59 (to alter or amend the judgment, or for a new trial).  It will not, however, be wiped out by a Rule 60 motion (for relief from judgment).  “A notice of appeal filed before the disposition of any of the above motions shall have no effect.”  Mass. R. App. P. 4(a).  Counsel must file a new notice of appeal within the proper time frame beginning at “the entry of the order disposing of the motion[.]”  Id.  Accordingly, if counsel files a notice of appeal the day after entry of a termination decree, but then files a “timely” (that is, within 10 days of entry of judgment) motion to amend the judgment (perhaps to add provisions for post-termination and post-adoption visitation), the notice of appeal from the termination decree is wiped out.  Assuming the Juvenile Court denies the motion to amend the judgment, counsel will have to file a new notice of appeal (of both the original decree and the denial of the motion to amend) within 30 days of entry of the Juvenile Court’s denial of the motion to amend.
Note:  Gil’s lecture at the training preceded a fascinating new 1:28 decision, Jones v. Kinsman, 07-P-1775 (Jan. 30, 2009), that suggests a different result in our cases.  In Jones (a will case), the Probate Court entered findings of fact on October 25, 2006, and the plaintiff filed a timely notice of appeal on November 1.  Thirty-three days later, on December 4, the plaintiff filed a “motion for reconsideration” of the findings.  That motion was denied on December 26, and the plaintiff did not file a notice of appeal of that denial.  On March 2, 2007, the defendant filed a motion to dismiss the appeal on the ground that the plaintiff had failed to file a new notice of appeal.  The motion was allowed (and, not surprisingly, the plaintiff did appeal that order).
The panel noted that Mass. R. App. P. 4(a) provides that “timely” filed post-trial motions under Rules 50(b), 52(b) and 59 toll the notice of appeal period and render ineffective a notice of appeal filed before disposition of the motion.  But the plaintiff’s “motion to reconsider” was not one of the enumerated motions.  The Probate Judge treated the motion to reconsider as a motion to amend the findings under Rule 52(b), which does fall under Rule 4(a).  But a Rule 52(b) motion – like all motions covered by 4(a) – must be filed within 10 days of entry of judgment.  Because this one was late, it “would have to be considered as falling within Mass. R. Civ. P. 60(b).”  Jones (citing Stephens v. Global NAPs, 70 Mass. App. Ct. at 682, and Robinson v. Boston, 71 Mass. App. Ct. 765, 767 n. 4 (2008)).  Rule 60(b) motions, on the other hand, do not toll the 30-day appeal period or render ineffective a previously filed notice of appeal.  Because the plaintiff’s de facto Rule 60(b) motion did not render ineffective her earlier, timely-filed notice of appeal from the findings of fact, her appeal should not have been dismissed.  (The panel reinstated the appeal, but declined to address its merits.)
Jones suggests that “untimely” post-trial motions by appellate counsel – and almost all of our post-trial motions are “untimely” because appellate counsel is rarely appointed until after ten days after entry of judgment – may be treated, regardless of title, as Rule 60(b) motions.  Rule 60(b) motions do not toll the appeal period, and they do not render ineffective a previously filed notice of appeal.  Appellate counsel should, of course, appeal the denial of the post-trial motion (however it is titled or treated) in order to preserve the issues raised in the motion.  However, sometimes trial counsel is the one who filed the post-trial motion, but then failed to file a subsequent notice of appeal.  If an adverse party moves to dismiss the appeal based on Mass. R. App. P. 4(a), Jones offers a possible defense, provided trial counsel filed the post-trial motion later than ten days after entry of judgment.  [Thanks to Deb Butler of Arlington for bringing Jones to our attention.]
Docketing
Mass. R. App. P. 10(a) requires that the appeal be docketed within 10 days after counsel receives the lower court’s notice of assembly (one of the few rules not governed by “entry” on the docket).  Gil noted that the Appeals Court uses a rule of reason when it comes to the receipt date; appellate counsel is deemed to have received notice within a few days of the lower court’s transmission to the Appeals Court that the record is assembled.  Sometimes appellate counsel does not receive notice of assembly from the lower court clerk until many days, or even weeks, after the date of assembly.  Counsel need not panic that he/she has missed the 10-day docketing deadline.  If counsel receives the notice of assembly “late,” counsel should provide the Appeals Court with an affidavit indicating when notice was received.  The Appeals Court will then count the 10 days from the date indicated in the affidavit.

In order to waive the docketing fee, counsel must file a motion to waive the fee supported by a “current” affidavit of indigence (from a parent) or an affidavit of counsel (for a child) as to the client’s indigence.  The Appeals Court considers “current” to be within 2 months or so of docketing.

Late Docketing
If the client is hard to reach, appellate counsel should file a motion to extend the time for docketing prior to the deadline.  If the time has already expired, counsel must file a motion under Rule 10(a)(3) to docket late.  Counsel can file the Rule 10(a)(3) motion in either the trial court or before a single justice of the Appeals Court.  If filing with the single justice, however, counsel must request the fee be waived (because such relief is in the nature of a new petition, which requires a filing fee).  Accordingly, relief cannot meaningfully be sought before a single justice unless the client has appeared and signed an affidavit of indigence.

There is no time limit for late docketing.

If the trial court denies a request to docket late, counsel can seek relief before a single justice of the Appeals Court.

Under Rule 10(c), the appellee can move in the trial court to dismiss the appeal for failure to docket.  Can the appellant attempt to docket late in the Appeals Court while a Rule 10(c) motion is pending in the trial court?   Probably not.  Gil Lima of the Appeals Court has informed me that the Appeals Court has an unwritten policy on this issue:  an appellant seeking to docket late must disclose whether a Rule 10(c) motion is pending in the trial court, and, if such a motion is pending, the single justice will not rule on the motion to docket late until the trial court decides the Rule 10(c) motion to dismiss. 

  

This policy makes a lot of sense (as noted below), but it isn’t on the surest footing from a caselaw perspective.  In Aspen Square Management v. Walker, 37 Mass. App. Ct. 970 (1994), the plaintiff filed a motion to dismiss an appeal in the trial court under Rule 10(c) for failure to docket.  Before the motion was heard, the defendants moved in the Appeals Court for late docketing, arguing that their failure to docket was “cured” by their motion to docket late.  The Appeals Court single justice denied the motion for late docketing, and the trial judge subsequently dismissed the appeal.  The Appeals Court held that “[t]he filing of a motion for late docketing does not cure the noncompliance within the meaning of rule 10(c) unless that motion is allowed prior to action by the trial court on the motion to dismiss the appeal.”  Id. (emphasis added).  This suggests that an Appeals Court single justice can allow a motion to docket late even if a motion to dismiss under Rule 10(c) is pending in the trial court.  In the appropriate circumstances, counsel may wish to cite Aspen Square in a challenge to the current single justice practice.  To the extent the single justice has discretion to allow late docketing in these circumstances but refuses to exercise that discretion, it is an error of law.  See Longergan-Gillen v. Gillen, 57 Mass. App. Ct. 746, 748-49 (2003); see also Commonwealth v. Fredette, 56 Mass. App. Ct. 253, 259 n. 10 (2002) (“[f]ailure to exercise discretion is itself an abuse of discretion.”).   

Accordingly, the “real” answer – to the extent this issue has one – is that, while a single justice can allow late docketing while a Rule 10(c) motion is pending in the trial court, at this time the single justice will not do so.

That said, why does the policy make sense?  In McCarthy v. O’Connor, 398 Mass. 193, 200 (1986), the SJC ruled that the trial court can dismiss an appeal for lack of compliance with Rules 10(a) and/or 9(c) even if the appeal has been docketed.  In that case, a Probate Court judge dismissed an appeal when the appellant docketed one day late (in violation of Rule 10(a)) and failed to provide a transcript (in violation of Rule 9(c)(2)).  The SJC held that this was proper.  Clearly, the Appeals Court does not want a case to be docketed that may later be dismissed by the trial court under Rule 10(c).

Counsel for the appellant may be best served by filing the motion to docket late in the Appeals Court, disclosing to the single justice the pending Rule 10(c) motion in the trial court, and asking her to defer ruling on the late docketing motion until the trial court decides the Rule 10(c) motion.  That way, counsel can argue in the trial court that the matter is ready to docket at the Appeals Court (including the motion to waive the docketing fee and the supporting affidavit of indigence), the appellant has been an active participant in the process, and that delay and/or prejudice to others is therefore minimized.  Counsel can also attach the single justice papers to his or her opposition to the appellee’s Rule 10(c) motion in the trial court.  Appellant’s counsel should also remind the trial court of the precise language of Rule 10(c).  The Rule states that the court “shall” enlarge the time to docket unless the court finds “inexcusable neglect.”  The use of the word “shall”, together with the shifting of the burden to the appellee to show “inexcusable neglect” (rather than requiring the appellant to prove “excusable neglect”), suggests that Rule 10(c) is intended to be forgiving of minor noncompliance.
Counsel for the appellee may be best served by filing a Rule 10(c) motion in the trial court immediately after the appellant misses the docketing deadline.  This effectively prevents the appellant from docketing the appeal, and it puts the fate of the appeal squarely on the shoulders of the trial judge.  Note that, if the trial judge dismisses the appeal, the appellant must appeal the dismissal of the appeal.  That appeal goes to the full Appeals Court panel, and may take a year or more to be decided.  If the appellant wins the appeal of the dismissal of the appeal, the original appeal (from the termination decree) gets reinstated, and the entire process starts all over again.  Because of the delay inherent in such a “secondary” appeal, appellee counsel may decide that a Rule 10(c) motion is not appropriate.

The trial court can dismiss the appeal if it finds “inexcusable neglect.”  If the trial court dismisses the appeal for failure to docket, counsel cannot then seek relief before a single justice.  The appeal is gone.  Appellate counsel must then appeal the dismissal to a panel of the Appeals Court.   (A note on appealing dismissals of appeals:  We recommend such an appeal if counsel has a “live” client at the time of dismissal, and counsel believes that there were colorable reasons for the failure to docket – for example, at the time of docketing the client was out of the country, homeless, or being transferred from one prison to another, and the appeal could have been docketed shortly after the deadline.  After all, 10 days is not a lot of time to secure an affidavit of indigence from parents with housing, mental health, mental retardation or other issues.  On the other hand, if, at the time the appeal is dismissed, the client is absent or uncooperative, counsel need not appeal the dismissal).

Briefs - Formatting

Gil stressed the importance of following the formatting requirements set forth in Rule 20(a).  

· Use Courier 12 point, even for footnotes.  (The Rule allows you to use other “monospaced” fonts, but unless you know what that means, Courier is the only safe choice.)  

· Include record references in the Facts, Statement of the Case, and Argument sections.   Rules 16(a)(3), (a)(4),  and (e). (Lately, we have seen a few briefs that fail to include record references in the Argument.  Please don’t do this.  Your brief might get bounced.  At a minimum, the adverse party might move to strike your brief for lack of record support, and that is just plain embarrassing.)   

· Include a Summary of the Argument if the Argument is more than 24 pages.  Rule 16(a) (4).  (We recommend including a Summary in all briefs.  Many judges have stated at our trainings that they read the Summary first and find it very useful.  We think that writing a Summary helps counsel to think more clearly about their arguments.)   Include page references in the Summary to where the arguments appear in the Argument.  The Summary cannot be merely a restatement of Argument headers; it must be a narrative “condensation” of the Argument.  Rule 16(a)(4). 

· Use the official Massachusetts reports (Mass. and Mass. App. Ct.).  Rule 16(g).  Don’t bother with the N.E. or N.E.2d reporters; the judges do not have those reporters in the library.

· Make sure that your margins are 1 ½ inches on each side.  Rule 20(a)(1).

· Include the trial court’s findings as an addendum to the brief.  Rule 16(a)(6).  The Rule does not require that the appellee do so.  But judges at our trainings state that they appreciate it when the appellee includes the findings as well.  That way they can read the appellee’s argument without the need to go back and forth between the appellee and appellant brief.  Making judges happy is good business, so we urge appellees to include the findings.

· Include a Rule 16(k) certification of compliance with the Rules.

Amended Rule 1:28 
The Appeals Court has amended its new Rule 1:28.  If you cite any 1:28 decision in your brief/motion, you must attach a copy of the decision as an addendum, and you must also cite to the Appeals Court Reports where issuance of the order is noted.  The Court reiterated in its order amending the Rule that 1:28 decisions issued prior to February 26, 2008 may not be cited.  
New Rule 1:28 Decisions

There are several interesting new Rule 1:28 decisions.  (They are available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Alvin, 08-P-607 (Dec. 31, 2008).  In Alvin, the Appeals Court affirmed the Juvenile Court’s refusal to order sibling visitation because visits were not in the children’s best interests:
[T]he record demonstrates that Alvin's negative behaviors escalated when he lived with Charles; that Alvin and Charles were moved to separate homes due to their challenging behavior when together; that when exposed to Charles, Alvin 'became extremely anxious, refused to complete work, ran from the classroom, and became aggressive towards adults'; and that Alvin also began exhibiting increased aggression and sexually reactive behaviors when he was with Charles.
Only in the rarest of circumstances (in my very biased opinion) should a sibling visitation request be denied.  These facts are, indeed, pretty bad.  But the facts in Alvin may be helpful to counsel in other cases.  Chances are that the facts in other sibling visitation appeals are not as bad as they are in Alvin.  “Alvin,” counsel can argue, “constitutes the kind of facts warranting a denial – anxiety, aggression and sexually reactive behavior following a visit – unlike this case, where the only negative behavior exhibited by the siblings after visits is . . .”

Alvin also clarifies how easy it is to meet the initial burden of production for a review and redetermination under Erin (at least if the movant is the Department).  Here, the mother’s lack of service plan compliance and the children’s bonding to pre-adoptive parents was enough:

	The department bore the ultimate burden to prove that the children were in need of care and protection, including showing that the mother remained unfit.  However, because the department filed the petition for review and redetermination . . ., the department also bore an initial burden to produce some credible evidence that circumstances had changed since the initial determination.  That initial burden was met here by the evidence that the mother's compliance with her service plan had deteriorated, and by evidence that Charles and Julie had bonded with their respective pre-adoptive families. (Citations omitted).
	 

	
	


2. Adoption of Jed, 08-1607 (Feb. 9, 2009), is a reminder that parents’ bad behavior at trial can be used against them.  In Jed, the father left the courtroom during trial several times, slamming the door behind him.  The judge noted this as evidence of the father’s continuing anger control problem.  The father argued on appeal that the judge should have recused himself after these observations, but the panel disagreed.  “A judge need not ignore what he sees and observes at trial. See Commonwealth v. Adkinson, 442 Mass. 410, 415 (2004) (claimed bias or prejudice requiring recusal must arise from extrajudicial source, not matters learned from participation in the case).”  This is an important lesson for trial counsel:  remind the client that he is on display in court, and that everything he does can and will be used against him.
3. Adoption of Ilan, 08-P-312 (Jan. 26, 2009).  In Ilan, the Department didn’t serve the father with notice of the proceeding until eight months after filing the petition.  The father alleged a due process violation – he did not get counsel in a timely fashion and he missed the early custody hearings – and the panel agreed:

We agree that the father was entitled to service much sooner than he received it. The record demonstrates that, at the time the petition was filed, the department regarded the father as Ilan's second parent and was aware of the father's address. Under these circumstances, the father should have been served around the time that service was effected upon the mother. G. L. c. 119, § 24. We acknowledge that an adjudication of paternity had not yet occurred at the time of the petition. Notwithstanding, § 24 plainly requires, in connection with service of process, that a 'reasonable search' be conducted when the whereabouts or identity of a parent is unknown. Unfortunately, that duty was not discharged by the department in this case.
In this case, however, the failure to serve the father in a timely fashion was harmless.  He had counsel about five months before trial, so he had reasonable time to mount a defense.  The father himself intentionally delayed his involvement in the case (so as not to have to pay child support), so having counsel earlier wouldn’t have made a difference.  Finally, because father was unfit by clear and convincing evidence at trial, missing the earlier hearings made no difference.
To be sure, the department's failure to serve the father before December, 2006, was a grave dereliction. While we do not condone the delay that occurred in this case, neither are we persuaded that it resulted in any material prejudice to the father. . . . Because the due process violations that occurred did not materially compromise the father's preparation for and participation in the trial as to custody, the outcome of that trial rendered moot any antecedent deficiencies.
It is reassuring that the panel considered the Department’s eight-month delay in giving notice to father a “grave dereliction” of its duties and a due process violation.  In other circumstances, where the parent without notice is more actively engaged with the child pre-petition, this language could prove helpful.  
It is distressing, however, to read the panel’s conclusion that, because the father was unfit by clear and convincing evidence at trial, his loss of an opportunity for a 72-hour hearing was meaningless.  At that earlier stage, father may have been fit; he may have had relatives who could care for the child; and the child would not have bonded to foster parents (as he had by the time of trial).  Whatever happened to Care and Protection of Orazio, 68 Mass. App. Ct. 213f (2007), which stressed the importance of the 72-hour hearing and how it should not be bypassed for trial?  Ilan suggests that, if DCF fails to give notice and violates a parent’s due process rights, it is of no consequence if the parent is ultimately found unfit.  Such a rule might be a good result for child’s counsel who is, for whatever reason, opposing a parent and supporting termination.  But it sends a bad message to DCF that its statutory and constitutional mandate to track down known parents can be violated with little risk.  
4. Adoption of Gerald, 08-P-870 (Jan. 23, 2009), is not noteworthy other than for its remand for sibling visitation orders.  The trial court did not expressly order sibling visitation, but it “encouraged” it based on the close relationship between Gerald and his older half-brothers.  The child appealed, seeking a more specific sibling visitation order.  The panel agreed that more than “encouragement” was required:
By encouraging postadoption visitation, the judge implicitly found that sibling visitation would be in Gerald's best interests, but failed to address whether visitation would be 'reasonable and practical.' Accordingly, we remand the matter to the trial judge to make findings and rulings as to whether sibling visitation between Gerald and his half-brothers, Sam and Barry, is reasonable and practical and, if so, to make explicit the schedule and means by which such visitation is to
occur. See Adoption of Rico, 72 Mass. App. Ct. 214, 221, further appellate review granted, 452 Mass. 1103 (2008).
This is a great result.  The more the Appeals Court remands for sibling visitation orders, the more likely the Juvenile Courts are to take the sibling visitation statute seriously and actually issue orders that protect children’s relationships.  (Please note that Rico is currently scheduled to be argued at the SJC on March 3, 2009.  The oral argument can be viewed as a simulcast at:  http://www.suffolk.edu/sjc/archive/index.html). 
5. Adoption of Xena, 08-P-791 (Jan. 26, 2009), is a good case about “unfitness for failure to visit.”  The panel noted:
The record reflects, and the judge implicitly found, that the mother failed to visit the children during the six months preceding trial and that she made no visits during the pendency of the trial (thereby missing an additional two scheduled monthly visits).  The children were five years old at the time.  The judge also found that the mother could provide no adequate explanation for this prolonged absence. . . . [E]ight consecutive months of missed visitation is itself strongly suggestive of parental unfitness. . . .  [T]he judge's concern about the fitness of a parent who would allow such time to elapse without visiting her children was reasonable. Moreover, it was not just the lack of visitation itself that concerned the judge.  The mother frequently neglected to inform the department when she would not be visiting the children as scheduled.
The panel was aware that the mother had some colorable reasons for failing to visit the children, but was unimpressed by them.

Xena is also interesting because it suggests that a parent’s failure /refusal to provide DCF releases is a factor in the unfitness determination.  The panel noted ample support for the finding that 
the mother failed substantially to provide unconditional release forms necessary for the department to coordinate its efforts with and obtain critical information from certain of the mother's service providers.  The judge reasonably concluded that this failure impeded the department's ability to assess the mother's fitness and, to the extent it prolonged their tumultuous foster care experience, harmed the children. 

This is quite a bold conclusion:  the mother’s refusal to sign releases harmed the children by extending their time in care.  Still, bold or not, counsel for a child seeking termination might wish to cite Xena for the proposition that a parent is free to refuse to sign releases, but that refusal may be used against him.  (Perhaps this is not surprising in light of the fact that courts can draw an adverse inference from a parent’s refusal to testify.  If courts can do that, they should be able to draw an adverse inference – although Xena does not use that term – from a parent’s refusal to cooperate with DCF.  I am not aware of any published case that addresses this point as clearly as Xena does.)
Finally, Xena also addresses the frustration attorneys feel when DCF fails to provide them with the file, or a complete file, in a timely fashion.  However, the panel noted that, in this case, “no prejudice inured to the mother from these regrettable practices because none of the evidence sought would have refuted the bases upon which the judge found unfitness in this case.”  Accordingly, if you are raising as an appellate issue DCF’s failure to provide the file (or a specific portion of the file), you must show how the information sought would have made a difference in the case.  
6. In Care and Protection of Kieran, 08-P-1703 (Jan. 28, 2009), the appellant mother argued that the judge improperly relied on evidence stricken from the record.  The panel affirmed the permanent custody adjudication, noting that “the evidence contained in the stricken report appeared elsewhere in properly admitted evidence.”  Nothing earth-shaking here, but it serves as a reminder that whenever we argue about evidentiary errors, we must show that (a) the error was preserved by an objection, (b) the evidence did not come in properly elsewhere, (c) the error led to a particular finding or findings, and (d) without that finding or findings, the court lacked clear and convincing evidence of unfitness or its decision might have been different – that is, there was harm.
7. Jones v. Kinsman, 07-P-1775 (Jan. 30, 2009).  See discussion above regarding the effect of post-trial motions on notices of appeal.

8. Now we’re ranging far and wide, but sometimes you find a case that is so wonderful that you have to share it and hope someone can use it.  In Ohio v. Jones, 2008 Ohio App. LEXIS 5860 (11th App. Dist., Dec. 31, 2008), the court reversed a finding of contempt against a public defender who refused to go to trial with a defendant he was assigned to only the day before.  The public defender requested a continuance to locate and interview witnesses and do other investigation, and noted that he couldn’t possibly provide effective assistance on such short notice.  The trial judge denied the request and insisted he proceed to trial.  When the public defender refused, the court held him in contempt and tossed him in jail.
The Court of Appeals reversed, agreeing that the public defender could not possibly provide effective assistance with only one day to prepare:
Under these circumstances, effective assistance and ethical compliance were impossible as appellant [public defender] was not permitted sufficient time to conduct a satisfactory investigation as required by [the governing rules of professional conduct] and the Sixth Amendment of the United States Constitution. It would have been unethical for appellant to proceed with trial as any attempt at rendering effective assistance would have been futile.  Appellant properly refused to put his client's constitutional rights at risk by proceeding to trial unprepared. ¶ 29.
“Counsel,” the Jones court explained, “must be given ample opportunity to prepare, investigate and discover the facts of the accusation.  Furthermore, counsel must have time to investigate witness testimony, the nature of the allegations, and develop possible defenses in order to properly represent his or her client and provide effective assistance.”  ¶ 31.  Better still, the Court of Appeals scolded the trial judge for elevating the need for speed above the rights of the parties.  “The right to a speedy trial is a right both constitutional and statutory which inures to the defendant not the court. . . . By denying appellant's motion for a continuance, [the trial judge] improperly placed an administrative objective of controlling the court's docket above its supervisory imperative of facilitating effective, prepared representation and a fair trial.”  
In denying the continuance requested by the public defender, the trial court reasoned that the defendant could, if convicted, simply appeal and allege ineffective assistance.  The Court of Appeals was not impressed with this remedy.  Rather than placing the burden of proof on the State where it belonged, requiring the defendant to appeal placed the burden on him to show that his counsel was ineffective and the result would have been different.  Further, 

[i]n denying a continuance, [the trial court] improperly relied on the appellate process to correct the likely deprivation of defendant Scott's constitutional right to effective assistance of counsel.  Direct appeal is not a reliable remedy to fix an obvious error, which could have been prevented at inception. The judicial system, the state, the defendant, and the public are always best served when the proceedings . . . adhere to constitutional and statutory requirements, especially when the trial record is limited.  . . .  Appellate courts should not be used to correct errors, especially those involving constitutional rights that a trial court has anticipated and which could have been prevented. ¶ 38.
Counsel in our cases are unlikely to be asked to go to trial the day after meeting the client.  But they may be asked to do so with woefully insufficient time to prepare, interview witnesses and review documents.  Jones is a good case to cite when a judge seems to be pushing for a quick trial at the expense of any reasonable chance of the trial attorney providing effective assistance.  It’s also a good case to hand a trial judge who insists that appeal is a viable remedy for an obvious error in the trial proceedings.

Somebody please use this case!  (If you want it, I can email it as a Word attachment.) 
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