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New 1:28 Decisions
The Appeals Court has issued some new Rule 1:28 decisions.  (Please remember that, if you cite to a 1:28 decision in your brief/motion, you must attach a copy of the decision as an addendum.  Each of the 1:28s discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Vincenzo.  In Vincenzo, the court terminated mother’s rights primarily because of her anger management issues (repeated assaults with knives and candlesticks).  The case is not interesting on this issue.  But the case does speak to a tricky appellate rights preservation issue.  The mother in Vincenzo was found unfit after an initial phase of trial but did not appeal.  Then, less than three months later, the judge terminated her rights at what appears to have been a second phase of trial, and she did appeal.  The panel, at footnote 4, held that this was sufficient for the mother to challenge the original unfitness finding:

We decline to adopt the department's approach that the mother's failure to object below 'to the evidence presented by the Department, and [to] contest the premise that she was unfit,' precludes our consideration of her unfitness on appeal. Whether to terminate parental rights is a two-step process: (1) 'a determination that the parent is currently unfit,' and (2) 'a determination that termination is in the best interests of the child.' Adoption of Imelda, 72 Mass. App. Ct. 354, 360 (2008). In the present case, the judge found the mother unfit on June 29, 2007, and determined that the mother's rights should be terminated on September 13, 2007. The mother was not required to appeal from the June 29, 2007, finding in order 'to preserve [her] right[] to appeal the finding of unfitness when [her] parental rights were terminated.' Adoption of Gillian, 63 Mass. App. Ct. 398, 402 n.4 (2005). 
Counsel should not assume that this footnote means that a later appeal permits challenges of all previous unfitness findings.  I believe the panel means only that, where the court intends for a termination trial to take place in two parts (unfitness and “best interests”/choice of plan), a timely appeal after the conclusion of the second part is sufficient to preserve the right to appeal the initial unfitness determination.

2. Adoption of Wally is a long 1:28, but it is not of much interest except for the last footnote, which reminds us that parents cannot argue for sibling visitation if they did not do so at the trial level:
FN4. On appeal, the mother raises the issue of sibling visitation between Wally and Darius. The issue is waived as she did not raise it at trial. See Adoption of Gillian, 63 Mass. App. Ct. 398, 408 (2005). Additionally, parents do not have standing to demand sibling visitation. See id. at 408-409.
This last sentence about standing is curious, particularly because Gillian does not say this at pages 408-09 or anywhere else.  In fact, Gillian, by holding that the parents waived the right to argue for sibling visitation on appeal by failing to raise it below, suggests that the parents did have standing to raise the issue.  Counsel should be very wary of citing to Wally for the proposition that parents lack standing to request sibling visitation because the panel relies on precedent that does not exist.  Perhaps this is why some 1:28s are unpublished.  

Out-of-State Cases

The National Center for Adoption Law & Policy has two free weekly E-newsletters, one a selection of child welfare case summaries and the other a child welfare news summary.  The news summary newsletter has good legislative information and some interesting (if not terribly useful) adoption and foster care stories.  The case law summary newsletter is the real prize; it is a great resource for out-of-state cases.  You can subscribe to both newsletters at:

http://www.law.capital.edu/adoption/news_cases/newsreg.cfm
The November 26, 2008 case law summary had two interesting decisions:

1. Walworth Cty. Dept. of Health & Human Svces. v. Roberta W., 2008 Wisc. App. LEXIS 879, 2008AP1236 (Wis., Nov. 12, 2008).
Ineffective Assistance.  The Wisconsin Court of Appeals, in an unpublished decision, reversed and remanded the case for a new trial because the mother received ineffective assistance from her trial counsel.  The case provides some good examples of evidentiary errors by trial counsel, and it highlights that, even if each error by trial counsel was minor, the appellate court can look to the totality of mistakes to conclude that there was prejudice:  

“Just as a single mistake in an attorney’s otherwise commendable representation may be so serious as to impugn the integrity of a proceeding, the cumulative effect of several deficient acts or omissions may, in certain instances, also undermine a reviewing court’s confidence in the outcome of a proceeding.”  

 Id. (citing State v. Thiel, 264 Wis. 2d 571, 665 N.W.2d 305 (2003)).  The case can be found at:
http://www.wicourts.gov/ca/opinion/DisplayDocument.html?content=html&seqNo=34569
2. A.D.R. v. J.L.H., 2007-CA-00702-SCT; 2008 Miss. LEXIS 575 (Miss. November 6, 2008).
Vacating Surrender.  Parents in our cases often agree to the termination of their rights with the expectation that a particular person will adopt the child.  When that adoption falls through, they seek (often through an appeal) to “undo” the surrender/agreement for judgment.  They have little hope of success.  However, in A.D.R., the Supreme Court of Mississippi held that, if a parent agrees to the termination of her rights so that a particular person can adopt, and that adoption falls through, the termination must be vacated.  The case is heavily dependent on Mississippi statutes, which differ in many ways from ours.  Still, the case may give you ammunition if all the stars align in your favor:  your parent client agreed to a termination so that a specific person could adopt, the DCF adoption plan specified that this person is the adoptive resource and did not provide for recruitment, the trial court’s colloquy (if any) did not address the possibility of others adopting the child, and the adoption with the identified resource falls through.  The case can be found at:
http://www.mssc.state.ms.us/images/Opinions/CO52341.pdf#xml=http://www.mssc.state.ms.us/ISYS/isysquery/d3188e24-7a99-40e6-9dce-b669b97ead35/1/hilite/
Writing Tips
I subscribe to Bryan Garner’s “Garner’s Usage Tip of the Day,” a free daily E-newsletter.  It gives tips on, for example, the use of “less” and “fewer,” the proper use of the word “like,” and the proper use of legal terms.  You can subscribe through the Oxford University Press site, at:

http://www.us.oup.com/us/subscriptions/subscribe/?view=usa
Garner’s newsletter also has a writing quote of the day, which is often a healthy dose of self-aggrandizement by some famous writer.  But certain quotes resonate with us poor appellate attorneys (or, at least, with me).  A quote from the November 17, 2008 newsletter reminds us about the value of editing our own work:

Quotation of the Day:  "Writing is rewriting.  Most writers accept rewriting as a condition of their craft; it comes with the territory.  It is not, however, seen as a burden but as an opportunity by many writers. . . .  Rewriting is the difference between the dilettante and the artist, the amateur and the professional, the unpublished and the published.  William Gass testifies, 'I work not by writing but rewriting.' Dylan Thomas states, 'Almost any poem is fifty to a hundred revisions -- and that's after it's well along.'"  Donald M. Murray, "Internal Revision: A Process of Discovery," in About Language 30 (William H. Roberts & Gregoire Turgeon eds., 2d ed. 1989).


If you edit and rewrite sections of your brief several times, it will be a better product.  But with all due respect to Dylan Thomas, fifty to a hundred times seems a bit much.
