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Request from Appeals Court Clerk

Joseph Stanton, Clerk of the Appeals Court, has asked that we reduce the number the unnecessary docketing-related motions.  He asked me to inform you that, when docketing an appeal in the Appeals Court, 

[counsel] needs to file only a “Motion to Waive the Entry Fee” (accompanied by a current affidavit of indigency).  The filing of additional motions at the same time is often unnecessary.  For instance, a “Motion to Docket Appeal” is duplicative because the motion to waive entry fee, if allowed, will result in the entry of the appeal.  A “Motion to Impound Appeal” is not necessary because the impoundment entered in the trial court continues in the Appeals Court.  See S.J.C. Rule 1:15, § 2(b).  However, counsel does need to file a “Notice of Impoundment” to alert the court that the case is impounded.  S.J.C. Rule 1:15, § 2(c).  Finally, a Notice of Appearance is not necessary when counsel has entered an appearance in the trial court, because the trial court should then have listed counsel on its docket and the notice of assembly of the appeal, which the Appeals Court uses to create its docket. 

Mr. Stanton and I thank you in advance for your cooperation.

How Many Do You File?  (Copies of Briefs, Record Appendices, Exhibits and Transcripts)
Our Private Counsel Payment Unit has recently been faced with the issue of whether to reimburse counsel for making too many copies of the record appendix, exhibits and transcripts volumes.  I want to clarify the rules regarding the number of copies the appellant must file.  CPCS will reimburse counsel for all necessary copies for the court, counsel and the client.  The appellant must file the following number of copies:

Item
Rule
Appeals Court
SJC 

Brief
19(b)
7*
18 (orig. & 17 copies)

11 (if briefs already filed in    App Ct and case transferred to SJC)

Record Appendix
18(a)
same as for briefs
same as for briefs

(docket, pleadings, 

orders, other), if 

separately bound**
Transcripts
18(e)
2
5
3 (if transcripts already filed in App Ct and case transferred to SJC)

Exhibits
18(e)
5
5
*The Rule does not distinguish between originals and copies in the Appeals Court, but I recommend filing one (1) original, six (6) bound copies, and (for the Appeals Court’s scanning purposes) one (1) unbound copy.  The Appeals Court requests that that you provide an unbound copy of the record appendix, exhibits, and transcripts for scanning purposes. The bound originals and copies can be double-sided.  The unbound copies should, for ease of scanning, be single-sided.

**This is a good reason to append these items to your brief if at all possible.  Why have extra volumes of anything floating around if you can combine them?  Remember that you do not need to include motions and memoranda of law in your record appendix unless they are relevant to your appeal.  See Mass. R. App. P. 18(a).      
Regardless of court, the appellant must serve two (2) copies of each brief and one (1) copy of the transcripts and exhibits on other appellate counsel of record.  Mass. R. App. P. 18(a), 18(e) and 19(b).  Finally, be careful to comply with Rule 20(a)’s requirement that an appendix volume not be more than 1.5 inches thick. 

On appeal from an order of an SJC single justice to the full bench, SJC Rule 2:21(2) requires that the appellant file eight (8) copies of the required memorandum and nine (9) copies of the record appendix.  The record appendix in such a case would include exhibits and might include the transcripts.  The Rules does not specify how many copies must be served on opposing counsel, but it is always safe to serve two (2) copies of the memorandum on counsel and one (1) copy of the record appendix as is required by Mass. R. App. P. 18(e) and 19(b).

You must send CAFL one (1) copy of each brief you file, but please do not send us anything else.

New Rule 1:28 Decisions
Below are a few more summaries, catching me up through March 2010 (I know, I know . . .).  If you cite to a Rule 1:28 decision in your brief or motion, you must (a) attach a copy of the decision as an addendum and (b) cite the page of the Appeals Court reporter that lists the Rule 1:28 decision.  
Each of the 1:28 decisions discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Hilda, 09-P-1436 (January 25, 2010).  In Hilda, the child suffered a traumatic brain injury. The parents did not acknowledge that the injury was inflicted and did not take any steps to learn how to provide for the child’s medical needs.  What is most interesting about the case is that the trial judge did not determine that a particular parent inflicted the injury.  He also did not find (see Adoption of Larry, 434 Mass. 456 (2001)) that either mother or father was unfit for inflicting the injuries and the other was unfit for failing to protect the child.  In Hilda, the trial judge found the parents unfit because they did not (a) acknowledge the injuries were inflicted, (b) leave the home where the injuries occurred, and (c) educate themselves about the injuries and the child’s needs and therefore could not meet those needs.  
If you represent an appellee-child, Hilda is a good case to cite if there is little or no evidence that a particular parent (or either parent) inflicted the child’s injuries and all you can rely on to show unfitness is the parents’ failure or inability to address the child’s medical needs going forward.
2. Adoption of Nani, 09-P-1855 (March 30, 2010).  In Nani, the father surrendered his parental rights and was later convicted of sexually abusing his daughter.  He filed a motion for reconsideration seeking post-adoption visitation, which the court denied.  On appeal, the panel criticized the trial judge for denying the father’s motion based solely on DCF’s evidence.  The judge refused to allow the father to call his only witness at the hearing:
COURT:  If you want a hearing, the only hearing is to put these dockets [sic] into evidence and say that there is no visitation based upon those court orders, period. . . . You can appeal that.

FATHER’S ATTORNEY: Judge, I do have -- I do have a witness here who is Mr. -- who has known [the father] for 18 years.

COURT: It doesn't matter.

FATHER’'S ATTORNEY: He was his employer and he has personal knowledge of the relationship that [the] father has -- had with the children at the time.

COURT: No, it’s not relevant. It’s not relevant.

The panel was not amused.  In footnote 4, the panel stated:

We do not condone the judge's comments, which left her open to the charge that she was deciding the matter without hearing both sides.  Cf. Commonwealth v. Coleman, 390 Mass. 797, 802 (1984) (“When a judge decides an issue in a case before listening to all the relevant evidence which a party presents, we have reversed the decision”); Adoption of Tia, 73 Mass. App. Ct. 115, 121-122 (2008) (“finder of fact must keep an open mind until all the evidence is presented and both sides have rested”).  
Nevertheless, the panel determined that nothing in father’s offer of proof or in his argument on appeal suggested that visitation would be in the children’s best interests and affirmed the trial court’s denial of the motion for reconsideration.
For trial attorneys, this case highlights the importance of making offers of proof.  Here, father’s counsel made an offer of proof; it just wasn’t enough to overcome the overwhelming evidence against father.  Had the facts of Nani been different, however, and had the testimony of the proffered witness been more compelling, the judge’s refusal to allow father to present the witness might well have led the panel to reverse.

3. Adoption of Monique, 09-P-1839 (March 11, 2010).  Monique clarifies that the trial court’s delay in issuing findings does not provide grounds for vacating a decree absent a showing of harm from the delay:
[Mother] argues that the trial judge erred by delaying to issue written findings and rulings for approximately one year after the conclusion of trial[.]

. . .

[This] argument[] founder[s] because the mother has failed to present any evidence of harm.  Although it is true that the judge’s written findings and rulings did not issue for approximately one year after the close of evidence, the decree entered shortly after the conclusion of trial, when the evidence was fresh in the judge’s mind and there could be no question regarding his ‘ability to remember witness demeanor and credibility.’ Adoption of Rhona, 57 Mass. App. Ct. 479, 486 (2003). The mother has not indicated in any meaningful way how the delay affected the judge’s findings or conclusions. For this reason, the mother has not persuaded us that the delay in issuing written findings (although certainly undesirable) resulted in any harm.  
Clearly, it is more productive to argue that there was a delay in issuing the termination decree itself.  That delay suggests that the judge may have terminated based on faulty recollection of witness testimony or demeanor (an argument lost if the trial is primarily based on documentary evidence).  If all you have, though, is delay in issuing the findings, you will have to show harm in that the findings do not reflect the actual testimony and the delay hampered the judge’s ability to “pay close attention to the evidence.”
4. Adoption of Kiara, 09-P-1705 (Feb. 3, 2010).  Kiara shows how difficult it is to argue on appeal that the trial court chose the wrong adoption plan.  The trial court chose DCF’s plan for adoption by the foster parents and rejected the mother’s two competing kinship plans.  According to the panel, 
the trial judge . . . identified detrimental factors regarding the two kinship placement alternatives.  Both of the families proposed by the mother were virtual strangers to Kiara, each having met Kiara only once before.  Both kinship plans, as presented at trial, would have permitted frequent visits by the mother, allowing for a level of postadoption contact with the mother that the trial judge did not condone.
Kiara provides guidance to trial attorneys on two points.  First, make sure your “competing plan” resource has as much contact with the child as possible from as early in the case as possible.  If DCF is not facilitating such contact, pepper the judge with motions for visitation with the resource.  Do not allow your resource to be a “virtual stranger” to the child.  Second, if your resource is willing to give a parent plenty of post-adoption contact (which is often what makes the resource attractive to begin with), consider whether the judge sees that as positive or negative.  If you believe that the judge would find such contact not to be in the child’s best interests, urge the resource (with your client’s permission) to either (a) permit very limited contact or (b) leave such contact up to the judge.  Otherwise, as in Kiara, such openness might be held against the resource. 
Writing Tips
Here two more great writing tips from Bryan Garner’s Oxford University Press usage newsletter.  The first one (from September 9, 2010) is on the plural form of acronyms and abbreviations:
Acronyms and Abbreviations.

In general, form the plural of an acronym or initialism merely by adding "-s" with no apostrophe: "CEO/CEOs"; "FAQ/FAQs"; "PIN/PINs"; and so on. This style, consistent with the overall modern trend toward simplicity, also applies where the short form ends in a sibilant sound {IMAXs} {MASHs} {SOSs}.

There are two practical reasons for this preference. First, the acronym or initialism may also be used as a possessive -- a form that does require an apostrophe -- so the apostrophe should distinguish the two forms {the CEO's schedule}. Second, using an apostrophe to form a plural is one of the most common and persistent spelling errors, especially with names (as when someone erroneously refers to "the Bingham's" instead of [correctly] to "the Binghams"). Using apostrophes to form plurals of these short forms encourages that error.

Still, apostrophes are sometimes necessary. They are traditionally used with abbreviations containing capital letters and periods {M.B.A.'s"}. They are needed to avoid confusion where the form uses lowercase letters {gif's}.

Abbreviations -- as distinguished from acronyms -- usually form the plural by adding "-s" before the period {paras. = paragraphs} {assocs. = associates}. Some abbreviations, especially in citations, are formed by doubling one of the prominent letters in the word {exx. = examples} {MSS. = manuscripts} {pp. = pages}. Abbreviations of measurement generally do not change form {2 in.} {40 mi.}.
. . .
Accordingly, if members of the “J. family” moved to Lawrence, you would write, “The J.’s moved to Lawrence.”  But if you refer to them as the “J family” (without the period), you would write, “The Js moved to Lawrence.”  If you are referring to DNR orders, the plural is “DNRs.”  If you are referring to multiple C&P cases, the plural is “C&Ps” (But I think that is too informal for most motions at the trial level and anything at the Appeals Court.  I think our cases should be referred to “care and protection cases,” not as “C&Ps.”).

The last paragraph is useful for record references, but when you are using the plurals in a sentence you should spell them out.  For example, in a record reference, you might write, “(Mother’s Aff. paras. 16 & 18),” but in the text you should write, “At paragraphs 16 and 18 of Mother’s Affidavit, she states that . . . .” 

The second great tip (from October 22, 2010) concerns “joint possessives”:
Joint Possessives -- "John and Mary's house."

For joint possession, an apostrophe goes with the last element in a series of names. If you put an apostrophe with each element in the series, you signal individual possession {John and Mary's house (Joint)} {John's and Mary's houses (Individual)} {America and England's interests (Joint)} {America's and England's interests (Individual)}.


Accordingly, if you use the phrase, “Mother and Father’s children,” the children “belong to” Mother and Father together.  But if you use the phrase, “Mother’s and Father’s children,” Mother and Father each have children but those children are not necessarily full siblings.  Similarly, if you refer to “Juan and Fernando’s counsel,” the attorney represents both children.  But if you refer to “Juan’s and Fernando’s counsel,” the children are represented by separate counsel.

You can subscribe to Bryan Garner’s free e-newsletter at: 
www.oup.com/us/subscriptions/subscribe/?view=usa
2

