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Rico

Please note that Adoption of Rico has been accepted by the SJC on further appellate review.  I suggest that you refrain from citing to the Appeals Court’s decision in the case. 
CLEs

There are a couple of interesting CLEs coming up in January:

Tuesday, January 13, 2009 – 1:00 – 5:00 pm – MCLE – Boston
"Who Speaks for this Child: Advocating for children in family and 
juvenile court actions".  For further information and registration, 
contact MCLE by phone (617) 482-2205; MA toll free (800) 966-6253; 
fax (617) 482-9498; or their website:
www.mcle.org/program-calendar/program-catalog.cfm?
product_code=2090195P01. [Approved for 4 CAFL/CLE credits]

Wednesday, January 28, 2009 – 1:00 – 5:00 pm – MCLE – Boston
"Effective Appellate Advocacy: Better briefs and oral arguments". 
For further information and registration, contact MCLE by phone 
(617) 482-2205; MA toll free (800) 966-6253; fax (617) 482-9498; or 
their website: www.mcle.org/program-calendar/program-catalog.cfm?
product_code=2090071P01. 
[Approved for 4 CAFL/CLE credits]
 

New 1:28 Decisions
The Appeals Court has issued a couple of interesting new Rule 1:28 decisions.  (Please remember that, if you cite to a 1:28 decision in your brief/motion, you must attach a copy of the decision as an addendum.  Each of the 1:28s discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. In Adoption of Keating, the panel affirmed the termination of a father’s parental rights primarily because he wasn’t around at the start of the case and didn’t make more of an effort to get involved.  If you represent an appellee child, it is a good decision to cite if the parent in your case learns that the child has entered care but is too leisurely in his efforts to contact DCF or visit the child. 

The case is also notable for its affirmance of the temporary custody order to DSS at the 72-hour hearing.  Indeed, it is surprising that the panel addressed the issue at all.  There has always been some debate about whether the Juvenile Court’s decision at the 72-hour hearing stage is reviewable at the appeal of the final judgment or whether that decision is moot.  The panel did not address the mootness issue (to the extent it was an issue at all), and instead decided the temporary custody decision on its merits.  The panel noted the standard – the child is suffering from serious abuse or neglect and that immediate removal was necessary – and held that the Juvenile Court properly “removed” the child from father (who had never had custody to begin with).  The “serious abuse or neglect” did not seem all that serious:  the father allowed the child to remain with mother even though he knew the mother had substance abuse issues, and had minimal contact with DCF once he had notice the child was in care.  The panel held proper the Juvenile Court’s removal because the father “d[id] not know enough” about the case to have custody.  That is a pretty low threshold to uphold an emergency removal.  
2. Adoption of Patience offers one tip to trial lawyers and one to appellate lawyers.  On the trial side, the case highlights the importance of truthfulness in filling out homestudy applications.  In Patience, the department removed a child from paternal aunt after 15 months of good care when it learned that the aunt had lied in the homestudy about her own DSS history as a child, her adoption after years in care, her psychiatric hospitalizations as a teenager, and her delinquency charges (which were continued without a finding and then dismissed).  Mother filed an “abuse of discretion” motion asking the Juvenile Court to return the child, which the Court denied.  On appeal, the panel was clearly critical of the short shrift the department gave the child’s best interests when it hastily removed her.  Nevertheless, it held that the decision to remove the child was not an abuse of discretion.  (I’m left with the impression that, had the panel reviewed the matter de novo, it might have reversed; however, as we all know, the “abuse of discretion” standard is very hard to meet.)  The lesson for trial lawyers:  if you are supporting your client’s friend or relative as a foster/pre-adoptive placement, that person had best be truthful on the homestudy application, even regarding juvenile matters that, in other contexts, would be considered stale or private.
For appellate lawyers, Patience has a procedural lesson.  The Juvenile Court denied mother’s abuse of discretion motion at the same time it denied the aunt’s guardianship petition and chose the department’s adoption plan (recruitment) over the mother’s plan of guardianship by the aunt.  The Court’s denial of the guardianship petition and choice of plan are each “final” orders, and appealable as such to an Appeals Court panel.  The Juvenile Court’s denial of the abuse of discretion motion, however, is generally considered an interlocutory ruling, appealable only to a single justice of the Supreme Judicial Court.  The Department on appeal argued that the mother could not bring before the panel her appeal of the Juvenile Court’s denial of her abuse of discretion motion.  The panel disagreed, and noted that, under the circumstances of this case, where the abuse of discretion motion was denied at the same time as the final judgments, the appeal of the motion was properly before the panel.  This case is worth citing, therefore, if you want the panel to review an interlocutory ruling (i.e., on placement or visitation) that the trial court made at or near the time of the termination or other final judgment.
