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Appellate CLEs
We will be conducting a two-hour CLE program for appellate attorneys (and trial attorneys considering joining the appellate panel) on October 22 at the Boston Juvenile Court from 2-4 p.m. and on November 17 at the Springfield Juvenile Court from 2-4 p.m.  We will cover the same material at both trainings:  Moffett briefs, important new Rule 1:28 decisions, and writing tips.  We hope to see you at one of these trainings.
Dismissal/Custody Award without Evidentiary Hearing
Hypothetical:  Without taking any evidence, the Juvenile Court gives custody to a previously non-custodial father and then, on DCF’s and the father’s joint motion, dismisses the care and protection case.  “This is a matter for Probate Court,” the DCF attorney argues, “because there is no state intervention necessary.”  Your mother client appeals the dismissal because she wants her “day in court” to challenge the DCF allegations and regain custody of her child.  
Is there any hope on appeal?

Perhaps.  In In re Guardianship of K.M., 198 N.J. 382, 968 A.2d 698 (2009), the trial court gave custody to the father and dismissed the abuse and neglect proceeding, all without taking any evidence and without giving the mother notice that it might make such a disposition.  The Supreme Court of New Jersey expressed “deep concern” about the “inadequacy of the proceeding due to the lack of sworn witnesses, the failure to introduce documentary evidence . . . and the mother’s ‘well-founded claim of surprise.’”  198 N.J. at 402, 968 A.2d at 709.  The trial court’s failure to base its disposition on evidence denied the mother her “basic due process rights.”  Id.  The Supreme Court remanded to the trial court for a new (presumably evidentiary) dispositional hearing.
Courts should base any custody order, especially if it is intended as a “final” order (as it would be if it were coupled with the dismissal of a care and protection proceeding), on properly admitted evidence.  Be mindful if citing In re Guardianship of K.M. that New Jersey has its own byzantine child protection statutory scheme, and you may need to attach the case to your motion and explain it to the court in some detail.
Judge Misstates the Law at Pretrial Hearing 
Hypothetical:  At a pretrial conference, the judge says that she will only review DCF’s decisions on sibling visitation for abuse of discretion.  Or the judge says that she won’t consider a parent’s competing adoptive resource if that resource is ineligible for approval by DCF because of CORI problems. These are errors of law.  Does the fact that the judge misstates the law at a pretrial conference, rather than at trial or in her conclusions of law, render those errors meaningless?  

Probably, if the judge later applies the law correctly.  But if the judge’s decision appears to flow from her misapprehension of the law, her earlier statements may be crucial.  In Pestana v. Pestana, 74 Mass. App. Ct. 779 (2009), a divorce case, the Probate Court judge informed the parties at a settlement conference before trial that he lacked authority to defer the sale of the marital home until the children were emancipated.  This was an error of law.  The Appeals Court found that the judge’s ruling on the sale of the home “flowed from [his] misapprehension of his authority or the scope of his discretion” in applying the relevant statute.   Id. at 782.  The appellee-father argued that the judge’s earlier misstatement of the law was only intended to push the parties to settle, but the Appeals Court was having none of it:
At oral argument, the husband’s counsel suggested that the judge’s comments, made in the context of a pretrial settlement conference, did not reflect the judge’s actual view of the law, but were merely intended to encourage the parties to reach agreement on a settlement.  Nothing in the record supports the speculative assertion that the judge knowingly would have misstated the law for the purpose of inducing the parties to reach a settlement, and we decline to ascribe such a purpose to the judge.
Id. at 782 n. 7.  A judge’s pretrial misstatement of the law is a good indicator that she either did not know the law or applied it incorrectly.  Appellate counsel should ask trial counsel if the judge made any statements earlier in the proceeding suggesting that she did not know, or was unsure of, the governing law on an important part of the case.  Counsel should order the transcript for any pretrial hearing where this occurs.

No Allegations against Non-Custodial Father-Client at 72-Hour Hearing?
DCF often seeks to take custody not just from an allegedly abusive or neglectful custodial parent (usually a mother), but also from a non-custodial parent (usually a father) against whom they have no evidence whatsoever.  Indeed, the agency’s only allegations against such a non-custodial parent are that it “doesn’t know enough about him.” Most of our Juvenile Court judges properly do not consider agency ignorance the same as a preponderance of evidence that the child is at risk of harm.  Still, the dearth of case precedent on point is distressing.
A recent case from Maine may be of some help.  In In re Destiny, 2009 Me. 26, 965 A.2d 872 (2009), the Supreme Judicial Court of Maine held that the trial court properly issued a “jeopardy” order (the equivalent of a temporary custody order) against the custodial mother but erred in issuing the order as to the non-custodial father.  The petition named the father, but did not contain any allegations against him.  “Because the Department did not assert or offer evidence that [the child] was in jeopardy in his father’s care, the father was not on notice that he should be preparing a defense against any allegations of jeopardy.”  This offended due process.  The father’s plan for the child was for him to be placed with his parents.  The Maine Department held that against him, and argued that this showed that the child was in “jeopardy” even though it had no problem with such a placement.  The Court disagreed:  “The father’s decision to fulfill his custodial duties by sheltering [the child] at his parents’ home was accepted by all parties as an appropriate one.  There is no evidence that this decision deprived [the child] of shelter within the meaning of ‘jeopardy.’”  The Court vacated the order as to the father and remanded.
Writing Tips
There are plenty of usage gurus out there, and sometimes they write good stuff.  Here is a piece from the Hartford Courant by Rob Kyff that touches on an issue I see in many briefs.

All Right, Are We All Ready?

“We do our best everyday.”

“It’s all together too difficult.”

“We see that kind of behavior alot.”

Each of these sentences contains an error involving a choice between one word or two words.  Though we do our best to avoid these mistakes EVERY DAY, making the correct choice is ALTOGETHER too difficult, so we see incorrect choices A LOT.

“Everyday,” for instance, is an adjective meaning “occurring every day,” while “every day” is an adverb meaning “daily.”  “Altogether” means “completely,” while “all together” means “at one place or at the same time.”  There is no such word as “alot;” it’s “a lot” in all instances.

In some cases, you can use handy devices to test for the right choice.  In choosing between “everyone” and “every one,” for instance, substitute “everybody;” if the sentence makes sense with “everybody,” choose “everyone.”

Remember that “already” has to do with time and “all ready” with preparation.  Similarly, “anymore” has to do with time (“Don’t get around much anymore”) and “any more” with quantities (“I can’t stand any more arguments”).   “Sometime” refers to an unspecified time, usually in the future, and “some time” means “quite a while.”

See whether you can make the correct selection in these sentences.  Are you already, er…all ready?

(1) Shoplifting is an (everyday, every day) occurrence.

(2) It happens almost (everyday, every day).

(3) We sang the passage (altogether, all together).

(4) It was (altogether, all together) too loud.

(5) (Everyone, every one) of us was prepared for the test.

(6) (Everyone, every one) did well on the test.

(7) We were (already, all ready) to go.

(8) Dad had (already, all ready) started the car.

(9) He doesn’t want (anymore, any more) spaghetti.

(10) He doesn’t like spaghetti (anymore, any more).

(11) Let’s have lunch (sometime, some time).

(12) I haven’t seen him in (sometime, some time).

(13) The girls played well (alright, all right).

(14) Things came out (alright, all right).

ANSWERS:

(1) everyday; (2) every day; (3) all together; (4) altogether ;(5) Every one; (6) Everyone; (7) all ready; (8) already; (9) any more; (10) anymore; (11) sometime; (12) some time; (13) all right (Like “alot,” “alright” is still regarded as a non-word by most traditional grammarians.) (14) all right.
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