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New 1:28 Decisions

Here are a few unpublished decisions of note.  Remember, if you cite a Rule 1:28 decision, you must (a) include it as an addendum to your brief/motion, and (b) cite the page in the Appeals Court Reporter that references the issuance of the unpublished order.

1. Adoption of Loughlin, 09-P-347 (August 6, 2009).   Loughlin is a great 1:28, in which the panel vacated a termination because the findings were not supported by the evidence and failed to satisfy the requirements of c. 210, § 3.  The trial court terminated mother’s rights primarily based on her history of drug use and the strong bond between the child and the pre-adoptive parents (the child had lived with them for 27 months of his 34-month life).  However, the panel held that there was no evidence to support the judge’s conclusion that the mother was likely to continue to abuse drugs “for a prolonged indeterminate period”:  
[T]he judge stated that the mother’s substance abuse issues had not been remedied despite her participation in a variety of services.  Although the judge was entitled, as he did, not to credit the mother’s testimony that she had not relapsed prior to [selling drugs, leading to her incarceration], there was no affirmative evidence of drug use subsequent to the birth of the child.  Indeed, the judge did not make a finding that the mother had relapsed prior to her incarceration but, rather, “seriously question[ed] Mother’s sobriety when she was actively selling the drugs that she previously abused.” 
The judge may have “seriously questioned” the mother’s sobriety, but judicial doubts are not the same as evidence, and here the evidence was lacking.

Absent supported findings of substance abuse, all that remained to support the unfitness conclusion was the child’s bond to the pre-adoptive parents.  The judge found that the child had a strong bond to the pre-adoptive parents and that the child would be harmed by removing him from them.  But the panel held that this was not enough:

[W]e have required specific findings where severance of the bonds with a substitute caretaker becomes a decisive factor in a determination of parental fitness.  This reflects in part the serious constitutional concerns involved in the termination of parental rights. See Adoption of Katharine, 42 Mass. App. Ct. at 27.  Consequently, we have held that ‘[t]o the extent that traumatic severance of bonds with a substitute caretaker became a decisive factor, a judge would be bound in findings [1] to describe the nature of the bonds formed, [2] why serious psychological harm would flow from the severance of those bonds, [3] what means to alleviate that harm had been considered, and [4] why those means were determined to be inadequate.’ Id. at 30-31.

In this case, the judge made the first two findings described in the language quoted in the text.  But, the judge did not explore or make findings about what means to alleviate the harm were considered and why those means were inadequate.  While we are not in a position to suggest in a comprehensive way what evidence will be required to make the findings required by Adoption of Katharine, ibid., we do not believe adequate findings can be made without an assessment of the bond between the mother and the child. 

The department’s bonding evaluation had looked at the bond between the child and pre-adoptive parents, but not at the child’s attachment to his birth mother.  Further, there was testimony from the department’s expert that it is “always desirable” “to see both bio-parents and foster parents to help [him] make a better judgment of where a child ought to be.” Significantly, earlier in the case the mother had moved for her own bonding evaluation, which the trial court denied.  Perhaps signaling the apparent unfairness of this denial, the panel held that, on remand, “the judge should order such [a parent-child bonding] assessment in order to assist him in making his findings.”  (Note:  This is a good case to attach to a motion for reconsideration if the trial judge denies your motion for funds for your own evaluation to counter an adverse department evaluation.) 
The panel vacated the termination and remanded, specifying that a mother-child bonding assessment and more specific findings about bonding “are required.”  The panel also suggested (but did not require) that the parties could submit to the trial court additional evidence regarding parental fitness that had arisen post-trial.
Although the panel did not base its decision on visitation issues, it suggested that monthly visits with incarcerated parents is insufficient:  “Despite departmental regulations designed to encourage the maintenance of bonds between children and their incarcerated parents, see 110 Code Mass. Regs. § 1.10 (2000), once the department changed its goal to adoption, it allowed the mother only one hour per month of visitation with the child.”  This is not a ringing endorsement for change, but trial counsel might cite Loughlin in an “abuse of discretion” motion to show that the Appeals Court suggested that the current once-per-month policy is contrary to the department’s own regulations.
2. Care and Protection of Nadil, 08-P-2116 (July 22, 2009).  The facts of Nadil are of little significance, but the decision has an interesting conclusion regarding children who have turned 18 during the pendency of an appeal:  
During this appeal, Nadil reached his eighteenth birthday, and his appeal is, therefore, moot.  See Care & Protection of Erin, 443 Mass. 567, 568, 573 (2005); G. L. c. 119, § 26.  . . .   Nadil’s appeal is dismissed, not on the merits, but because it is moot.
This means, for all practical purposes, that parents have no means to challenge an unfitness finding regarding a 17-year-old child.  Does it matter?  After all, at 18 the child can (theoretically) live wherever he or she wants.   On the other hand, an unfitness finding is a “stain” that stays with the parent forever.  Further, findings from a prior trial may be admitted against the parent at a later trial if they are relevant and not stale.  If an unfitness finding was based on improper or insufficient evidence, shouldn’t the parent have some recourse to an appellate court to review it and “undo” the damage?  Moreover, if the child is mentally ill or retarded and is subject to guardianship proceedings at his or her 18th birthday, the petitioning agency may use the parent’s unfitness finding to beat back any attempt by the parent to obtain guardianship of the child.  It seems unlikely that a parent can convince a Probate Court judge that she is capable of caring for a cognitively-limited 18-year-old because the Juvenile Court’s unfitness finding regarding her 17-year-old is now “moot.”  The Appeals Court does not address any of these arguments in Nadil.

Note that the trial court in Nadil had not terminated parental rights as to Nadil; he was in DCF’s permanent custody.  Nadil is silent as to what happens to a termination decree upon the child’s 18th birthday.  But the Appeals Court did not make us wait long for some kind of answer . . .
3. Adoption of Karina, 09-P-283 (July 23, 2009).  A footnote in Karina – a case in which a father’s parental rights were terminated as to six children – answers the “mootness” question left open by Nadil.  The result appears to be the same, only the panel stated that it would not address the issue for “jurisdictional” reasons:
FN2. There are six children in the family. Because the three oldest children have reached the age of eighteen, there remains jurisdiction only over the youngest children (Karina, Mary, and Sarah). G. L. c. 119, § 24. See Adoption of Peggy, 436 Mass. 690, 696 (2002).

Although the panel did not mention this issue further, the footnote suggests that it affirmed the termination as to the three younger children and did not address the termination as the older three (for lack of jurisdiction to do so).  

There has never been any doubt that the Juvenile Court lacks jurisdiction over children in care and protection cases once they turn 18.  But this is the first time an appellate court has stated that it lacks jurisdiction to review a termination decree once a child turns 18.  This is even more problematic than the Court’s ruling in Nadil that a permanent custody adjudication is moot and unreviewable when the child turns 18.  Termination “survives” a child’s 18th birthday in one important way; parents whose rights have been involuntarily terminated as to one child may lose the right to have DCF make reasonable efforts toward reunification as to siblings of that child.  G.L. c. 119, § 29C.  Accordingly, even if the 18-year-old immediately returns home to the “terminated” parent, that parent still has an interest in appellate review of an improperly-entered termination decree.  That interest is extremely important if DCF has custody of the parent’s younger children.  It is unclear whether the panel in Karina was presented with this argument.  

4. Adoption of Orlan, 09-P-443 (July 31, 2009), has an important lesson for trial attorneys.  When a witness gives an improper answer, do not merely object; move to strike the answer.  The panel makes this clear in a footnote: 
FN9. At the beginning of an answer relating to a question about the June 2008, incident between the mother and her boyfriend, a DCF social worker testified that the mother had been drinking at the time.  At the conclusion of the answer, the mother objected and the objection was sustained.  In light of the fact that there was no request to strike, however, it is not actually clear how much of the social worker’s testimony the judge intended to exclude.  For purposes of this appeal, we assume that the mother is correct in her assumption that judge intended to strike the social worker’s testimony about the mother’s drinking.

The panel was generous in this assumption because it was affirming the termination on other grounds.  But in other cases, counsel’s failure to move to strike an improper answer may be a crucial error.
5. Adoption of Shoshana, 09-P-51 (July 17, 2009), makes clear that “no reasonable efforts”/inadequate services” arguments cannot be raised for the first time on appeal.  It also gives trial counsel a roadmap for how and when to raise these issues prior to termination:
The father claims that the department did not provide adequate services to him.  He raises this issue for the first time on appeal, but “a parent must raise a claim of inadequate services in a timely manner so that reasonable accommodations may be made.” Adoption of Anton, 72 Mass. App. Ct. 667, 676- 677 (2008), quoting from Adoption of Gregory, 434 Mass. 117, 124 (2001).  The father did not file any motion nor raise any objection regarding either services or his service plans in the Juvenile Court.  See Care & Protection of Issac, 419 Mass. 602, 610-611 (1995).  Additionally, the father never availed himself of the department’s internal grievance procedure regarding the department’s service planning. 110 Code Mass. Regs. §§ 6.07 (1993) & 10.06 (2000). The father cannot raise these alleged deficiencies for the first time on appeal.  See Petition of the Dept. of Social Servs. to Dispense with Consent to Adoption, 392 Mass. 696, 697 (1984); Adoption of Mary, 414 Mass. 705, 712 (1993).  Finally, once the Juvenile Court judge approved the goal of adoption for the child, the department was no longer obligated to make reasonable efforts to reunify the family. G. L. c. 119, §§ 29B & 29C.


Shoshana suggests that parties aggrieved by the department’s failure to provide services must use the department’s internal appellate procedures (fair hearings and grievances).  As we know, fair hearings are hard to get in a timely fashion and grievances are rarely successful.  Still, to preserve the issue, counsel should file/request them.  Accordingly, counsel should raise the issue of inadequate services on appeal only if there was at least some measure of issue preservation at the trial level.

Shoshanna also speaks to the viability of “inadequate visitation” arguments raised for the first time on appeal:

Similarly, the father raises the issue of visitation for the first time on appeal.  He did not object to visits occurring once a month, even when he was not incarcerated.  Visits were provided when he was in jail. The child was moved to the home of the maternal grandfather in Georgia, but the father never objected to that move or the basis of decreased contact with the child.  The father never sought to increase visits nor did he allege that visits had been wrongfully terminated or otherwise claim that the department had abused its discretion.  
The onus is, thus, on trial counsel to fight for more frequent visitation.  And if DCF is seeking to suspend or termination visitation, trial counsel must object and fight for visits to be reinstated.  If trial counsel does not raise the issue of inadequate visitation in the Juvenile Court, the Appeals Court is unlikely to consider the issue.
Expedited Appeals
Two decisions, neither of much interest on its merits, address something we ask for far too rarely:  an “expedited appeal.”  In Prenaveau v. Prenaveau, 75 Mass. App. Ct. 131 (2009), a Probate Court judge removed the child from the mother and gave custody to the out-of-state father.  The appellant-mother asked the single justice for a stay of the custody order.  The single justice denied the stay but sua sponte “converted the petition into a full appeal and expedited that appeal for a decision to issue prior to the commencement of the children’s school year.”  The Appeals Court subsequently reversed the custody order.  From notice of appeal (shortly after the Probate Court’s final order on April 15, 2009) to Appeals Court decision (August 28, 2009), the entire appeal took only four months.  
In Care and Protection of Rae, 454 Mass. 1019 (2009), former foster parents filed a c. 211, § 3 petition seeking review of the denial of their motion to intervene in consolidated guardianship and care and protection matters.  The child was ultimately placed with the guardian.  (Although the SJC does not explain the petitioners’ reasoning, the petitioners probably sought relief under c. 211, § 3 because they believed that a final appeal to an Appeals Court panel would take too long, and they did not want much time passing after the child was removed from them and placed with the guardian.)  The single justice denied the petition.  On appeal to the full bench under SJC Rule 2:21, the SJC affirmed the single justice order because the petitioners failed to show the lack of an adequate alternative remedy.  According to the SJC, the petitioners could have appealed the denial of their motion to intervene to a panel of the Appeals Court.  “Any concern the petitioners might have about the speed with which the Appeals Court might handle their appeals . . . can be addressed by motions for expedited rulings on those appeals.”  Cf. Restucci v. Commonwealth, 442 Mass. 1045, 1046 (2004).”

If you need a fast decision on appeal, consider filing a motion for expedited ruling, citing Prenaveau, Rae and Restucci.  You will likely have to deal with an expedited briefing schedule. 
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