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There are a few new 1:28s worth noting.  Please remember that, if you cite to a 1:28 decision in your brief/motion, you must attach a copy of the decision as an addendum.  Each of the 1:28s discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”  
1. Adoption of Rieko has two things to recommend it.  First, it serves as a reminder that, when you argue that the trial court made evidentiary errors, you must show (a) exactly what the wrongly-admitted evidence was and why it was error to admit it, (b) how the wrongly-admitted evidence found its way into the findings, and (c) how, absent the tainted findings, there wasn’t clear and convincing evidence of unfitness.  If you can’t show (a) through (c), any errors were harmless:
As to [mother’s] claim that the failure of the judge to act promptly on her motions in limine to exclude evidence deprived her of due process, she has not made an argument within the meaning of Mass.R.A.P. 16(a)(4), as amended, 367 Mass. 921 (1975).  Not only did she not specify in her argument what evidence she tried to exclude, but she also did not point to any specific prejudice suffered by the late rulings.  Cf. King v. Driscoll, 418 Mass. 576, 585 n.8 (1994).
Second, the opinion shows that parents and children can convince panels to remand cases for hearings on post-termination and post-adoption visitation if the evidence shows a significant parent-child attachment and the trial court ignored the evidence.  In Rieko, the appellants marshaled the evidence showing a bond between children and mother.  Perhaps more importantly, they also used the Department’s own statements, including admissions in the Department’s brief, against it:
The judge's finding that the children had no attachment to the mother . . . was clearly erroneous.  . . . [T]he record is replete with evidence of the children's bond with the mother.  . . . [T]he department social worker . . . testified that there was no question that the mother and the children were affectionate towards each other. (Tr. 1, Day 2, 89) The department's assessment worker . . . observed that the children were very happy to see the mother at a supervised visit in June, 2004 and that the three appeared very affectionate toward one another. . . . The court investigator's report . . . indicates that . . . a department social worker on the case from November, 2004, until December, 2005, and the grandmother recognized the children's love for their mother. . . .  While no visits took place from July 2, 2004 until March, 2005, department social workers supervising subsequent visits typically described the children as very excited to see their mother and affectionate with her. 
. . .
Even the department in its brief acknowledged the bond between the mother and the children. (Department's Br. 35) ('[T]here is no doubt that Children love their mother and enjoy seeing her several times a year').  Furthermore, nothing in the record on appeal indicates that the department opposed posttermination visitation. On the contrary,  . . . an adoption worker for the department[] recommended that the children should have visitation with the mother. 


Sometimes the Department gives you a gift, and generously admits an important fact in your case.  The quote in the Department’s brief, above, is such a gift.  Cite to it with glee, as often as possible. But remember to be careful what you say in your brief or motion; whatever you concede may come back to haunt you.  See G.L. c. 231, § 87 (“In any civil action, pleadings shall not be evidence on the trial, but the allegations therein shall bind the party making them.”); Liacos, § 8.8.3, at 501; Mass. Practice, Evidence, § 801.8.  And even if the court does not consider the adverse party’s statement as an admission, quoting the statement can be very persuasive (or, at least, very satisfying if you don’t like the Department’s attorney).

2. Adoption of Fabiano is a good case to quote if you are seeking to show unfitness based on incarceration and/or pending criminal charges.  The father in Fabiano did not abuse the child.
However, as a result of his criminal history, the father has spent considerable time in prison and has been unavailable to parent the child. When the child was born in 2001, the father was in Federal prison serving a five-year sentence. Although the father was not in prison during trial, he faced pending charges consisting of a firearm violation, 'intimidation, attempt to commit a crime, conspiracy, assault with a dangerous weapon, threatening and assault.'  If convicted, the father will almost certainly be sentenced to more jail time.  While incarceration in and of itself is not grounds for termination of parental rights, a judge may look at the father's unavailability to parent the child due to incarceration as a factor in determining unfitness.  See Adoption of Nicole, 40 Mass. App. Ct. 259, 262 (1996).
3. Motions for new trial, for relief from judgment and/or to reopen the evidence have enjoyed success recently at the trial level and in such cases as Adoption of Cesar, 67 Mass. App. Ct. 708 (2006) (holding that trial court improperly refused to re-open evidence to consider post-trial changes), and Adoption of Edgar, 67 Mass. App. Ct. 368 (2006) (holding that trial court properly granted Department’s motion for reconsideration of post-adoption visitation order).  A recent 1:28 decision, Adoption of Joshua, reminds us that challenges to trial judges’ denials of post-trial motions face long odds.  In Joshua, the appellant-mother argued that the trial judge should have reopened the evidence to permit her to conduct further testing and evaluation.  The panel was not swayed:
[T]he judge's decision to deny the mother's motion to reopen the evidence to conduct a psychological and parenting evaluation was not an abuse of his discretion as alleged by the mother.  Posttrial motions to reopen the evidence will only be allowed in 'extraordinary circumstances.' Adoption of Nate, 69 Mass. App. Ct. 371, 376 (2007), quoting from Adoption of Scott, 59 Mass. App. Ct. 274, 277 (2003). Unlike the decision to admit a posttrial psychological evaluation in Petition of Worcester Children's Friend Society to Dispense with Consent to Adoption, 9 Mass. App. Ct. 594 (1980), the mother here made no offer of proof that the results would have affected the judge's findings or that she had been unable to seek an independent evaluation prior to or during trial. Id. at 600-601.
Joshua makes clear that most post-trial motions must be accompanied by detailed offers of proof.  Such proof will generally be the actual documents that would be admitted at the post-trial hearing (or should have been offered or admitted at trial), affidavits from witnesses as to the substance of their testimony at the hearing, or evaluations that would be presented at the hearing.  Counsel must also explain in the post-trial motion how the evidence in the offer of proof would change the outcome of the case.  Where appropriate, counsel may also need to explain why the evidence was not, or could not have been, offered at trial.

4. Care and Protection of Oliana drives a stake through the heart of most “staleness” arguments.  There, the panel suggests that almost nothing is stale, no matter how old, if the complained-of conduct (however defined) is ongoing:

The mother argues that the evidence on which those findings are based are [sic] too stale to be relevant to the instant petition.  However, past conduct can be relevant to the issue of current parental unfitness if demonstrated to be an ongoing pattern.  See Adoption of Diane, 400 Mass. 196, 204 (1987) ('The judge could properly rely upon prior patterns of ongoing, repeated, serious parental neglect, abuse, and misconduct in determining current unfitness'); Adoption of Mario, 43 Mass. App. Ct. 767, 773 (1997).  Those findings discuss events dating back to 1975 and detail instances of severely unclean living conditions, exposure of the children to physical abuse, and neglect, that establish a pattern of conduct that continued in the mother's parenting of Oliana and Jason.

The mother continued to keep a dirty home and was neglectful of the children in 2001. Numerous people detailed the unhygienic and unsanitary conditions of the household in 2002. The mother permitted the father to expose the children to pornographic material that same year. The mother allowed contact with the father who repeatedly threatened to kill her in front of the children. In 2004, the apartment in which the family lived was found to be without heat, and with 'broken glass and feces spread all over the kitchen floor.' Although the judge noted that the mother had made some improvements since the filing of the petition at issue here, his findings regarding the mother's pattern of conduct were not clearly erroneous.
Two things are notable about this decision.  First, the evidence the panel found not to be stale was over 30 years old.  Second, dirty home conditions apparently can satisfy the requirement of a “pattern of ongoing, repeated, serious parental neglect.”  
I hope these summaries are helpful.
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