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Happy New Year!  Start 2010 off right with a good moot-court grilling.  After all, it’s free (in fact, we’ll pay you to do it).

New Rule 1:28 Decisions
1. Adoption of Ulon, 09-P-1112 (September 10, 2009).  Ulon may be a one-paragraph Rule 1:28 decision, but it is noteworthy for two reasons.  First, in a footnote, the panel explains that, even though the parties may agree there was error below, the panel judges must “review the matter and satisfy [themselves] that an error occurred.”  Accordingly, in those rare circumstances where the Department agrees that remand is a foregone conclusion and briefing and/or argument are unnecessary, the parties cannot simply “drop” a docketed appeal.  Rather, they must present an agreed-to motion to dismiss or a stipulation for dismissal to the panel and allow it to decide the issue.  
Second, and more significantly, Ulon makes Commonwealth v. Means, 454 Mass. 81 (2009), applicable to child welfare cases.   In Means, the defendant sent a letter to his attorney, threatening to harm him and his family.  The attorney withdrew.  The defendant asked for a new attorney, but the trial court refused, ruling that, by his egregious conduct, the defendant forfeited the right to counsel and would have to proceed pro se.  The defendant was convicted of various crimes and appealed.  The SJC reversed and remanded based on the improper denial of counsel.
According to the SJC, there are three ways a defendant can waive the right to counsel:  express waiver, waiver by conduct, and forfeiture.  Id. at 89.  An express waiver “must be voluntary” and involve “an informed and intentional relinquishment of a known right.”  The judge must make a careful inquiry on the record.  There can be no waiver by “silence.”  Id. at 89-90.  “Waiver by conduct” occurs when a defendant moves to remove his attorney without good cause, the motion is denied, and the judge warns the defendant that he will lose his right to an attorney if he engages in “dilatory or abusive conduct” toward the lawyer.  If he then engages in the very misconduct he was warned not to commit, the misconduct may be treated “as an implied request to proceed pro se and, thus, as a waiver of the right to counsel.”  The “dilatory or abusive conduct” by the defendant need not be violent, but it must be “highly disruptive of orderly or safe court proceedings.”   Most importantly, there can be no waiver by conduct unless the trial judge has given the defendant an express warning about the consequences of his actions and the consequences of proceeding without counsel.  Id. at 91-92.  Finally, “forfeiture of counsel” is “an extreme sanction in response to extreme conduct that imperils the integrity or safety of court proceedings.”  The sanction recognizes that some misconduct is “so serious that it may justify the loss of [a defendant’s] right to counsel even if he was not warned that his misconduct may have that consequence.”  Id. at 92.  Threats or acts of violence against counsel or others may, noted the SJC, justify invoking the doctrine of forfeiture of counsel.  Id. at 93.  But it should be invoked only as “a last resort in response to the most grave and deliberate misconduct.”  Id. at 95.
In Means, the defendant did not expressly waive his right to counsel, and he could not have waived counsel by his conduct because the judge had not expressly warned him of the consequences of that conduct.  The only inquiry was whether the defendant’s threats made in the letter justified forfeiture of counsel.  The SJC did not address this directly, and instead reversed and remanded (to a different judge) based on the procedural inadequacy of the judge’s hearing on the forfeiture.  Because the sanction is so severe, the judge should have held an evidentiary hearing to determine the totality of the circumstances of the threats, the defendant’s capacity to proceed pro se, and other issues bearing on the appropriateness of the sanction.  Here, it was unclear whether the judge’s decision would have been the same had he held an appropriate evidentiary hearing on the forfeiture, and remand was therefore necessary.  Id. at 97-100.
In Ulon, the mother had four attorneys, all of whom withdrew based on a “breakdown of communications.”  The judge refused to appoint her a new attorney and required her to proceed to trial pro se.  The Department and child conceded prior to argument that this failed to satisfy the Means test for forfeiture of counsel.  The panel agreed and remanded for a new trial.
2. Adoption of Paulette, 09-P-445 (October 9, 2009), drives another nail into the coffin of the “legal orphans” argument.  The younger child in Paulette suffered brain damage from abuse that took place “under [mother’s] watch.”  Mother did not argue on appeal that she was fit to care for him, but rather that he was unadoptable and that termination would wrongly render him a “legal orphan.”  The panel was having none of it:

[Eugene’s] current condition does self-evidently present serious challenges to adoption. But as the Supreme Judicial Court has made plain, the absence of imminent adoption prospects does not by itself invalidate a decision to terminate parental rights.  See Adoption of Nancy, 443 Mass. 512, 516-518 (2005).  Moreover, concerns about creating “legal orphans” are generally based on trying to avoid unnecessarily destroying an “enduring parent-child relationship.” See, e.g., Adoption of Ramona, 61 Mass. App. Ct. at 265.  Here, given that Eugene was two months old at the time he was permanently injured and removed from the home and the mother has hardly seen him since, there is simply no appreciable bond between the boy and the mother. We discern no error in the judge’s decision to terminate the mother’s rights as to Eugene. 

Perhaps I am too cynical, but the panel seems to be saying that the Juvenile Court is free to create “legal orphans” for those children without strong attachments to birth parents.  But, from a child-centered approach, wouldn’t it be better to keep the mother “in the loop” for a child like Eugene who is extremely unlikely to be adopted?  The mother may not offer him much other than an occasional visit, but isn’t something better than nothing?

There is a silver lining to the panel’s reasoning.  It suggests that the legal orphan argument may still have legs in those cases where there is “an enduring parent-child relationship” and (obviously) no identified pre-adoptive family.  In other words, courts shouldn’t take a child who has some attachment figure and turn him into a child with no attachments whatsoever.
3. Adoption of Ynez, 09-P-559 (November 5, 2009), offers an important lesson to trial attorneys representing putative fathers.  The Department filed the petition in Ynez in January 2006, and paternity wasn’t adjudicated until September 2006.  On appeal, the father argued that the Department committed gender discrimination because it placed the child with a maternal kinship placement and refused to consider any paternal kin.   The panel found the argument specious.  According to the panel, the Department was entitled to ignore paternal kin because there was no paternity adjudication at that time.  Accordingly, if you represent a putative father and he wants his kin to take the child, obtain a paternity adjudication as soon as practicable.
Use of Associates

Please note that you can use associates for legal research without the need for advanced permission from CPCS.  Chapter 5, § 25 of the Assigned Counsel Manual requires advanced permission to use associates at counsel table for murder trials, but not for CAFL appellate (or trial) legal research or writing.  Please consult the Manual for the proper procedures for payment of associates and billing of associate time.
Writing Tips
I highly recommend the daily newsletter by usage guru Bryan Garner.  It is often amusing and sometimes quite helpful.  Here’s a highlight from a recent article:
Garner's Usage Tip of the Day

(From 10/16/09) Numerals (1). 
Part A: General Guidance in Using. The best practice is to spell out all numbers ten and below and to use numerals for numbers 11 and above.  This "rule" has five exceptions:  (1) If numbers recur throughout the text or are being used for calculations -- that is, if the context is technical or quasi-mathematical -- then numerals are usual. (2) Approximations are usually spelled out {about two hundred years ago}. (3) In units of measure, words substitute for rows of zeros where possible and numerals are used {$10 million} {3 inches} {3:15 p.m.}. (4) Percentages may be spelled out {eight percent} or written as numerals {8 percent} {8%}. (5) Numbers that begin sentences must always be spelled out. 

Part B: Not Beginning Sentences with.  It's stylistically poor to begin a sentence or a paragraph with a numeral {2002 was a good year for new mystery novels}. Some periodicals, such as The New Yorker, would make that sentence begin "Two thousand two was . . . ." But most writers and editors would probably begin the sentence some other way, as by writing, "In 2002, no fewer than 3,700 mystery novels were published." Sometimes the revision requires significant reworking of the sentence -- e.g.: "1942 saw the publication of the first major dictionary of its kind." Robert Allen, "The Big Four," 12 English Today 41, 41 (1996). (A suggested revision: "In 1942, the first major dictionary of its kind was published." More often, especially with years, the problem can be fixed simply by beginning the sentence with "The year." So that quotation could also be fixed by starting the sentence with "The year 1942 saw."

Numbers other than years present more problems. Generally, it is acceptable to simply spell out the number rather than using a numeral. That's no problem with small numbers -- most styles call for spelling out small numbers anyway. The trouble comes with larger numbers, and the larger the number, the more troubling it can be. But the rule of reason applies here. When the number can be expressed briefly, or when precision is not an issue, simply write out the number {A hundred years ago we didn't have these problems}. But rather than writing "Thirty-four thousand eight hundred seventy-one people voted for the bond issue," it's better to reword the sentence: "Nearly 35,000 people . . . ."

You can subscribe to Bryan Garner’s free e-newsletter at: 
www.oup.com/us/subscriptions/subscribe/?view=usa
I’m a big fan of this article.  As you know, our Facts sections are filled with dates, our parent clients often have six (not “6”) children, and many have had 13 (not “thirteen”) 51As filed against them.  Garner makes it clear above how to deal with these numbers.
Cite-Checking is Good for You!
Below is an article from the ABA Journal that should give you that extra push to Shepardize and cite-check your case citations.

Lawyer Fined $100 for Getting a Case Citation Wrong

Posted Oct 14, 2009, 07:37 am CDT 
By Debra Cassens Weiss 
A Wisconsin lawyer has been fined $100 for getting a citation wrong in a brief submitted to the Wisconsin Court of Appeals.

The appeals court expressed its frustration in a footnote to an unpublished opinion, Espitia v. Fouche, Legal Blog Watch reports.

The lawyer cited an unpublished case that supposedly upheld a stipulated damages clause in a vending machines contract. But a search for the case based on the name provided by the lawyer turned up a misrepresentation case brought by newlyweds against a wedding photographer.

The cite wasn’t helpful, either. It was listed as “2005 AP 160,” which sent the appeals court to 2005 WI App 160 and another “dead end,” the footnote said. When the court finally found the real case—which had an entirely different name—it learned “2005 AP 160” was the docket number.

“Different name, different citation, different district (District IV) but, as promised, unpublished,” the court said in the footnote.

The lawyer who will have to pay the fine wasn’t identified.

The article is available at:  http://www.abajournal.com/weekly/lawyer_fined_100_for_getting_a_case_citation_wrong
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