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First Circuit Court of Appeals:

Campbell v. Holder, 2012 U.S. App. LEXIS 21910 (1st Cir. Oct. 19, 2012)

Fitzroy Delgado Campbell was a legal permanent resident (green card holder). In 2006 he was charged in Connecticut with two counts of sexual assault and two counts of risk of injury to a minor. As part of his plea bargain, all charges were dropped except one count of risk of injury to a child. Campbell took a plea of nolo contendere on that charge. Campbell received a five year suspended sentence, five years of probation and was required to undergo sex offender evaluation and treatment.

In 2010, The Department of Homeland Security (DHS) initiated removal proceedings asserting that Campbell was removable because he was convicted of a crime of child abuse, a crime of violence with a one year sentence, and sexual abuse of a minor. The latter two offenses are considered aggravated felonies and therefore precluded Campbell from almost all forms of relief from removal. Campbell was ordered removed by the Immigration Judge and the decision was upheld by the Board of Immigration Appeals (BIA). Campbell appealed arguing that “risk of injury” was not categorically an aggravated felony under the sexual abuse of a minor category.

The court of appeals reversed, finding DHS had failed to establish that Campbell’s conviction for risk of injury constituted sexual abuse of a minor.  Using the categorical approach outlined in Taylor v. United States, 495 U.S. 575 (1990) and Shepard v. United States, 544 U.S. 13 (2005), the court reviewed the Connecticut offense of “risk of injury to a child” to determine whether it was an aggravated felony under the sexual abuse of a minor category. See 8 U.S.C. 1101(a)(43)(A). The Taylor-Shepard approach requires that in order to determine whether the offense was an aggravated felony, the court looks to the criminal statute, i.e. the elements of the offense, not the underlying facts or conduct of the defendant. 

The plain language of the Connecticut statute and Connecticut case law interpreting it suggest that the statute can be violated by non-sexual conduct. Thus, because there are ways to violate the statute that would not be considered sexual abuse of a minor, the court found that the statute failed to define a crime that categorically corresponded to the aggravated felony offense of sexual abuse of a minor. 
Under the Taylor-Shepard approach, when an offense is not categorically an aggravated felony, the court may look to the “record of conviction” to assist in determining what aspect of the statute the defendant is charged with violating.
 However, the court may not go beyond the record of conviction to determine the actual conduct of the defendant. This is known as the “modified categorical approach.” During the plea colloquy in this case, the prosecutor described the alleged offense as sexual touching and the court ordered a sex offender evaluation and treatment; however, the judge then assured Campbell that in taking his plea he was not admitting to any conduct and the judge was making no findings as to the underlying conduct. Therefore, the First Circuit found that nothing in the record of conviction provided support that the offense fell within the sexual abuse of a minor ground. As DHS had the burden to prove that Campbell was convicted of an aggravated felony and the record of conviction was inconclusive, the court held that the burden was not met. Thus, the court reversed the BIA’s decision insofar as it held that Campbell was removable based on a conviction for sexual abuse of a minor.
Practice Tip
If a criminal statute can be violated in multiple ways, some of which are not aggravated felonies, you can protect your client by either affirmatively pleading to conduct that is not considered an aggravated felony, or by keeping out of the record of conviction any indication of which conduct was actually committed in violation of the statute.

James v. Holder, 2012 U.S. App. LEXIS 21911 (1st Cir. Oct. 19, 2012)

The Petitioner, Joseph Alexander James, had been a legal permanent resident since 1977. In 2003, he entered a plea of nolo contendere to a broadly-worded Connecticut drug statute which included, among other offenses, possession with intent to sell. In 2010, James was placed in removal proceedings and DHS argued that he was removable as an aggravated felon based on his conviction for a drug trafficking offense under 8 U.S.C. §1101(a)(43)(B). James moved to terminate proceedings arguing that the Connecticut statute was overbroad and criminalized conduct that did not include drug trafficking. The Immigration Judge ordered James removed and the BIA upheld that decision.
The aggravated felony statute defines drug trafficking to include any manufacture, distribution, or possession with intent to distribute a controlled substance. See 8 USC §1101(a)(43)(B). However the federal definition does not encompass offers to sell (without actual possession) and gifts, which are criminalized by the Connecticut statute. Since there are ways to violate the Connecticut statute that would not be considered aggravated felonies, a conviction under the Connecticut statute cannot categorically be an aggravated felony.

The First Circuit explained that using the categorical approach under the Taylor-Shepard precedents (as discussed in the case note above), the immigration judge could only find that James had been convicted of an aggravated felony if DHS demonstrated that his plea was to one of the “trafficking” offenses listed in the Connecticut statute. As is always true with the categorical approach, the question is NOT whether James actually engaged in drug trafficking, but whether the conviction was for such an offense. In order to show this, DHS may only rely on the record of conviction.

In this case, the charging document (known in Connecticut as the “information”) identified the offense specifically as “possession with intent to sell a controlled substance (marijuana).” The court found that the description in the charging document was not a shorthand description of the entire statute, a generic label assigned by a computer, or an abstract judgment made by clerical staff (if it had been found to be generic language, this language would have been given less weight). Instead, the court found the language in the charging document to describe specifically the offense for which the defendant was convicted. The court thus found that James had actually been convicted of possession with intent to sell – an aggravated felony.

Practice Tip
This decision is another example of the significance of the complaint or indictment for divisible statutes in determining whether a noncitizen has been convicted of a deportable offense. If the charging document in this case had generically tracked the language of the Connecticut criminal statute, which included distribution of marijuana without remuneration, it may not have been considered a drug trafficking aggravated felony. [The U.S. Supreme Court recently heard oral argument to decide whether a conviction under a similar criminal statute constitutes a drug trafficking aggravated felony where the record of conviction does not establish whether or not the conviction is for distribution with or without remuneration. Moncrieffe v. United States, Supreme Court No. 11-702 (argued October 10, 2012).]
Massachusetts Appeals Court (unpublished)

Commonwealth v. Castillo, 2012 Mass. App. Unpub. LEXIS 1101 (October 24, 2012)

The defendant, Marvin Castillo, filed a Rule 30 motion based on ineffective assistance of counsel under Padilla v. Kentucky. The trial judge found that the first prong, deficient performance, had been met. However, the court ultimately rejected the motion finding that under the second prong, prejudice had not been established.

On appeal, the Massachusetts Court of Appeals found that while the trial judge had considered the first two methods of establishing prejudice, as set out in Commonwealth v. Clarke, 460 Mass 30 (2011), the trial judge had not considered the third method: whether there were special circumstances that support the conclusion that the defendant placed particular emphasis on immigration consequences when deciding whether to plead guilty. The court found that Castillo had been a legal permanent resident for many years, was married to a U.S. citizen, his children were U.S. citizens and that he had a special relationship with his special needs son. Because of these special circumstances, the court found that the Commonwealth’s argument that Castillo had no defense to the charges was not dispositive and that he may have chosen to go to trial. The court reversed the trial judge and allowed the motion for new trial.

Practice Tips 

While this is an unpublished decision, it is the first to address the “special circumstances” method of prejudice set forth in Clarke. It is strong support for the argument that when applicable, a defendant should be providing the court with information about his specific situation demonstrating why a non-citizen may choose to go to trial when it would not have been rational for a citizen to do so. 

It is also important to note that the court rested its decision on the affidavits alone and did not require an evidentiary hearing in order to grant the motion.

Board of Immigration Appeals:

Matter of Davey, 26 I&N Dec. 37 (BIA 2012)

The respondent, Jennifer Davey, was being held in ICE custody pursuant to removal proceedings. The question at issue was whether she was eligible for bond. In 2010, Davey was convicted of possession of marijuana and possession of drug paraphernalia. Both offenses arose out of the same incident. DHS contended that due to these convictions Davey was subject to mandatory detention under 8 U.S.C. §1226(c)(1)(B), which requires detention of anyone deportable by reason of having committed a controlled substance offense under 8 U.S.C. §1227(a)(2)(B). The Immigration Judge disagreed stating that Davey’s convictions fell within the exception to 8 U.S.C. §1227(a)(2)(B) (convicted for a single offense of 30 grams or less of marijuana for personal use) and therefore did not subject her to mandatory detention. The Immigration Judge found that although Davey was convicted of two offenses with discrete elements, those two crimes amounted to a “single offense” because both offenses were part of the single act of simple marijuana possession. He granted her bond. DHS appealed the decision to the BIA.

The question on appeal was whether the convictions for possession of marijuana and possession of drug paraphernalia should be considered a single offense and thus fall under the exception.  The Board upheld the Immigration Judge’s bond determination, concluding that the two crimes were in fact a “single offense.”  In order to determine whether the two crimes should be considered a “single offense,” the Board employed the circumstance specific analysis described in a 2009 U.S. Supreme Court decision, Nijhawan v. Holder, 557 U.S. 29 (2009). Under Nijhawan, certain “circumstance-specific” offenses require the Board to look to the specific facts of an offense and not just the statute of conviction.
Using the circumstance specific approach, the Board concluded that under 8 U.S.C. §1227(a)(2)(B), a crime “involves” possession of 30 grams or less of marijuana for personal use if the particular acts that led to the conviction were closely related to such conduct. For instance, in this case, the record indicated that the “paraphernalia” Davey was charged with possessing was the baggie in which the marijuana was contained. The Board made clear that had the paraphernalia included items unrelated to simple possession of marijuana, for instance, a scale or a hypodermic needle, it would not have constituted a single offense.  Therefore, based on this interpretation of “single offense,” the Board felt that the facts of the case did in fact describe a “single offense” and although there were two discrete convictions, it still fell within the single offense exception. 

Practice Tips
This case is another example that the BIA is willing to expand the use of the Nijhawan circumstance-specific approach beyond only aggravated felonies. It can now be applied in other scenarios. 

Because this case deals with the exception to deportability for first offense of possession of 30 grams or less of marijuana and  possession of 28 grams or less of marijuana is now a civil offense in Massachusetts, this case will not be as relevant for Massachusetts criminal defense attorneys. But for those instances when a client is charged with simple possession of marijuana as well as other drug related offenses, it may help your client to make clear on the record of conviction that the other drug offenses were related to the possession charge.
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� The Board of Immigration Appeals (BIA) only addressed the claim that the offense qualified as an aggravated felony under the sexual abuse of a minor ground. Since the BIA did not reach the issues of child abuse and crime of violence, the First Circuit did not address them.


� The record of conviction consists of the following: the complaint or indictment, the plea agreement, the plea colloquy transcript or facts admitted by the defendant during the plea, the sentence, or the judgment. See 8 U.S.C. §1229a(c)(3)(B)
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