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The Massachusetts Appeals Court affirmed a termination of parental rights decree and the trial court’s approval of DCF’s plan for Ilian’s foster parents to adopt him in this June 2017 published decision.  Because it is a published decision, it could be cited as binding precedent.  The father’s application to the SJC for further appellate review (“FAR”) is currently pending.
Facts: In August 2013, DCF sought custody of the child, then two years old, from the mother following allegations of neglect and mother’s arrest.  At that time, the father had been incarcerated since 2012 and was serving a four to five year sentence in state prison.  DCF placed the young child in four different placements while he was in DCF custody.  From August 2013 until May 2014, the DCF placed the child with a maternal relative.  DCF learned in March 2014 that the maternal relative was neglecting Ilian and in May, DCF moved the child to a STARR program, where he remained until July 2014.  DCF placed the child in a specialized DCF foster home from July 2014 until May 2015, when DCF ultimately placed the child in a preadoptive DCF foster home.  By the time of trial, Ilian was doing well in his preadoptive DCF foster home. 
DCF investigated several potential kinship placements for Ilian before they placed him in a preadoptive home.  DCF ruled out two relatives due to their criminal records and paternal grandmother and the cousin did not have large enough apartments.  Paternal grandmother was ruled out because she failed to acquire a larger home.  When the cousin first contacted DCF, the agency told her to secure a larger apartment.  The Appeals Court found that there was an eighteen-month gap during which the cousin did not contact DCF, and that the cousin had not seen Ilian since he was approximately fourteen to eighteen months old.  By the time of the trial, the cousin had secured a two-bedroom apartment and had completed a successful probation department home study.  At trial, the father remained incarcerated and asked the trial court to grant custody of Ilian to the cousin.  The cousin provided extensive testimony to the trial court. 
Discussion: This decision is significant in cases where a trial court is asked to weigh competing permanency plans for a child at trial.  The father put forth three arguments: (1) that, even though he conceded his unfitness, the trial court should not have terminated his parental rights where he put forth a suitable substitute caregiver for Ilian, (2) that several of the trial court’s findings were clearly erroneous, and (3) the trial court had failed to conduct an even-handed assessment of his and DCF’s competing permanency plans for Ilian.  The Court concluded that the trial court acted within its discretion and did not err in terminating the father’s parental rights.  As to the father’s second argument, the Court conceded that a couple of the trial court’s findings lacked evidentiary support, but in large part, the Court determined that the father was merely challenging the way in which the trial judge weighed the evidence. 
The Court agreed with the father that the judge’s assessment of father’s plan was not explicitly even-handed but pointed out that the trial judge did make findings related to the cousin’s suitability.  The Court recognized that important facts, e.g., the cousin’s acquisition of a two-bedroom apartment and an approved home study, were wholly absent from the trial court’s findings.  The Court concluded that, although the trial judge should have made explicit findings about the cousin, the Court found that it was “implicit in the findings that [the trial judge] did make that she considered placement with the cousin and concluded that such placement was not in Ilian’s best interests.”  The Court also noted that the child was thriving in the stable environment and affirmed the trial court’s decision. 
Practice Note: In this case, the father elected not to testify at the trial.  As a result, it was not completely clear from the record that the father was advancing a plan for the trial court to grant custody of the child to his cousin.  It was unclear from the record whether the father wanted his cousin to adopt the child or merely assume custody until father was able to do so.  A better record would have helped in this case.  In a competing plans case, counsel should explicitly present an alternative plan for the child. 
