V. PRESERVING THE CLIENT’S RIGHT TO APPEAL TO THE APPEALS COURT

5.1 Deciding Whether to Appeal to the Appeals Court
Counsel must discuss with the client whether or not he wants to appeal the decision of the

Superior Court to the Appeals Court. Except in extraordinary circumstances, counsel

should advise a client who has been classified as a level 3 after an appeal to the Superior

Court to appeal the classification decision. In general, counsel should also advise a client to appeal a level 2 classification, as, at present, a Level 2 classification also calls for internet dissemination, making it almost no different in effect from a Level 3.
5.2 Transferring the Case to CPCS for Appeal to the Appeals Court
a. Counsel must file a Notice of Appeal with the Superior Court within 60 days of

the entry of the court’s judgment. M.R.A.P. 3, 4. Counsel must serve a copy of this

notice on the SORB attorney. Exhibit A. 
b. Counsel should immediately notify the CPCS Assignment Coordinator that an appeal will be taken by fax (617-988-8455) or to ntwohig@publiccounsel.net. Use the Appeal Referral Form. Exhibit B.  Do not send any other documents to the Assignment Coordinator; rather, provide them to appellate counsel once he or she is assigned. 
Because appellate counsel’s brief will be due 40 days after the entry of the case on the Appeals Court docket, and some counties assemble records quickly in SORB cases, counsel must send the Appeal Referral Form to CPCS as soon as is practicable. Fill out the form carefully, as the information provided will aid us in assigning appropriate appellate counsel.  
c. If oral argument on the Motion for Judgment on the Pleadings addressed any

issues that were not raised in the filed papers, or if other events that occurred at oral

argument are pertinent to the appeal, counsel should, within 10 days of filing the Notice

of Appeal, order from the court reporter a transcript of the argument of the Motion for

Judgment on the Pleadings and inform the court thereof, pursuant to M.R.A.P. 8(b)(1). Exhibit C and D. Counsel should file with the Superior Court, pursuant to G.L. c. 261, § 27B, a supplementary affidavit and request that the SORB pay for preparation of the transcript. Exhibits E and F. A copy of the transcript order and the supplementary affidavit must be served on the SORB attorney. 
d. If it is counsel’s judgment that a transcript of the oral argument is not needed for

appeal, which is typical, counsel must, within 10 days of the filing of the Notice of Appeal, file in the Superior Court clerk’s office a letter indicating that she does not intend to order a transcript of the proceedings. A copy of this letter must be served on the SORB attorney.

M.R.A.P. 8(b)(1). Exhibit G. 
NOTE:  If there is no transcript, verify that the record is complete and request that the record be assembled forthwith. 
e. When serving the letter regarding the transcript on opposing counsel, include a letter informing opposing counsel that the record appendix and exhibits volume on appeal will include (a) the superior court docket entries, (b) the notice of appeal, (c) the decision of the superior court on the motion for judgment on the pleadings, (d) superior court order(s) of impoundment, (e) the complaint and answer to the complaint, (f) all other papers filed or orders entered in the superior court, g) the final decision of the board hearing examiner as to the former offender’s duty to register and as to his or her classification level, h) the transcript of the proceedings before the board hearing examiner, i) all other papers filed, exhibits submitted, or orders entered in the proceedings before the board hearing examiner and j) a statement of the issues that will be presented on appeal. M.R.A.P. 8(b)(1). Exhibit H. 
f. If counsel has ordered a transcript as described above in 5.2 (c), counsel must,

within 40 days of filing the notice of appeal, either file the transcript with the Superior

Court clerk or provide the clerk with a signed statement that she has ordered the transcript from the court reporter. M.R.A.P. 9(c)(2). Exhibit D.
g. Shortly after receiving the completed transcript, or requesting that the record be assembled forthwith if no transcript was ordered, counsel should receive notice from the

Superior Court that the record has been assembled. 
GENERAL NOTE:  The appellant is required to perform any act reasonably necessary to enable the clerk to assemble the record. M.R.A.P. 9(c)(1). Counsel should remain in contact with the clerk’s office concerning the contents of the record and offer assistance to make sure it is complete. Ask that the clerk contact you to review the record before giving notice that the record is assembled. Otherwise, if the Superior Court gives notice of assembly prematurely, counsel may need to go before the Superior Court or the Appeals Court to stay assembly.

Exhibit I. 
h. Within 10 days of receiving this notice, counsel must file in the Appeals Court a motion to waive the Appeals Court filing fee, Exhibit J, together with client’s Affidavit of Indigency (this Affidavit of Indigency must be on a particular form which is available from the Appeals Court Clerk’s Office). Exhibit K. If the Affidavit of Indigency cannot be completed and filed within the 10 days, the motion to waive the filing fee should be filed together with a motion for leave to late file the affidavit of indigency. M.R.A.P. 10(a)(1).  Exhibit L.  Once the motion is allowed, the clerk’s office will docket the appeal. 
i. Counsel must file in the Superior Court a Motion to Withdraw and for

Appointment of Substitute Counsel.  Do not file your Motion to Withdraw until our office has appointed appellate counsel. Exhibit M.
5.3 Informing Client of His Right to Move for Reclassification

Counsel should inform her client that he has a right, pursuant to 803 CMR 1.37C, to file a written motion with the SORB requesting reclassification, three years after his initial classification has become final. Counsel should advise the client that while there is not right to appointed counsel for reclassification hearings at this time, the can contact our office for sample forms to assist with the preparation and filing of this motion.  
