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Today, the Massachusetts Supreme Judicial Court (SJC) elaborated further upon the duty of criminal defense counsel in representing noncitizen clients, especially those who are refugees or asylees. In Commonwealth v. Lavrinenko, SJC-11792, 2015 Mass. LEXIS 739, the SJC reversed the denial of a motion for new trial for a noncitizen whose assault with a dangerous weapon conviction effectively eliminated his ability to obtain relief from removal in the form of a refugee waiver. 

In a motion for new trial based on ineffective assistance of counsel due to failure to properly advise a client of immigration consequences, a defendant needs to establish both deficient performance of counsel and prejudice. In Lavrinenko, the SJC found the following regarding both prongs under art. 12 of the Massachusetts Declaration of Rights:

Deficient Performance

· Defense counsel must make a “reasonable inquiry” into the defendant’s immigration status, including whether the defendant was admitted into this country as a refugee or has been granted asylum. The Court clarified that it is not the client’s responsibility to tell defense counsel that she is a noncitizen – defense counsel must affirmatively investigate whether the client is a U.S. citizen, and if not, determine the client’s specific immigration status. If a client is unsure of her status, a “reasonable inquiry” may include “an inquiry of family members of the client.” Without determining the client’s specific immigration status, defense counsel “cannot properly evaluate the likelihood that the defendant will face immigration consequences, investigate potential avenues of relief, minimize such consequences through plea negotiations, or understand how highly the defendant values staying in the United States.” Failure to make a “reasonable inquiry” is sufficient to satisfy the deficient performance prong of the ineffective assistance analysis.”

· Merely reading the warning on the defendant’s waiver of rights form, which mirrors the judicial warning required by M.G.L. ch. 278, §29D, is not sufficient.

· The U.S. Supreme Court in Padilla v. Kentucky distinguished between “clear” and “unclear” immigration consequences in describing different levels of advice defense counsel is required to provide noncitizen clients. The SJC held, under art. 12, that “the substantial risk of losing a viable opportunity for discretionary relief is a clear consequence of the defendant’s plea..., and the consequence is no less clear because it is a risk rather than a certainty.”

· The Court recognized that defense counsel may not be experts in immigration law, but expects attorneys “either to research the applicable immigration law or to seek guidance from an attorney knowledgeable in immigration law.”

Prejudice

· A defendant may establish the presence of “‘special circumstances’ that support the conclusion that he placed, or would have placed, particular emphasis on immigration consequences in deciding whether to plead guilty,” under Commonwealth v. Clarke, 460 Mass. 30, 47-48 (2011), by showing either significant roots in this country or the risk of persecution or other aversions to being returned to his country of origin.

· A defendant’s refugee or asylee status constitutes a special circumstance which is entitled to “particularly substantial weight” in evaluating the “totality of the circumstances” relevant to the finding of prejudice. Refugee or asylee status, “in essence, is a ‘special’ special circumstance.”

· The “totality of the circumstances” must be considered on a case by case basis and can include other factors, such as the severity of the sentence that the defendant is facing if convicted after trial, the extent to which an acquittal will lessen the immigration consequences faced by the client, and the “defendant’s assessment of the strength of the prosecution’s case...” Special circumstances, such as the defendant’s refuge/asylee status “might cause a defendant to fear deportation far more than a more severe sentence upon conviction” and result in choosing to go to trial despite only a remote chance of acquittal. The Court states that, depending on the circumstances, in some cases where “a defendant has virtually no chance of prevailing at trial, the presence of special circumstances might not be enough...” to establish prejudice. [Note that one can argue that conviction after trial is never guaranteed due to numerous factors, such as missing witnesses and jury nullification.]

· In determining the importance a refugee/asylee defendant would place on avoiding immigration consequences, the defendant and Commonwealth may introduce evidence at a hearing on the motion for new trial as to the risks of persecution the defendant was facing at the time of the plea if removed to her country of origin. Reliable hearsay is admissible, similar to that which is permitted in an asylum application pursuant to 8 C.F.R. §208.12(a) (i.e. reports by international organization, the Department of State, news organizations, academic institutions, etc.).

This decision by the SJC further solidifies the rights of noncitizen defendants to be properly advised of potentially devastating immigration consequences. Congratulations to Merritt Schnipper for his brilliant and creative advocacy in this case and sincere gratitude to Laura Murray Tjan, former IIU staff attorney, for providing the IIU with her asylum expertise and assistance in drafting our amicus brief.

As always, please contact us with any questions about this case or for assistance in individual cases.
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