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I. Introduction 

On February 20, 2013, the U.S. Supreme Court held in Chaidez v. United States, 568 U.S. __, 
2013 U.S. LEXIS 1613 (Feb. 20, 2013) that federal courts may not apply Padilla retroactively to 
convictions that became final before the date Padilla was issued – March 31, 2010.  In 2010, the 
Supreme Court held in Padilla v. Kentucky, 130 S.Ct. 1473 (2010), that defense counsel have a 
Sixth Amendment duty to advise noncitizen clients of potential immigration consequences prior 
to pleading guilty.  In Chaidez, the Supreme Court concluded that Padilla announced a “new 
rule” under Teague v. Lane, 489 U.S. 288 (1989), such that federal courts may not apply the 
Padilla holding to convictions that were final when Padilla was decided.   

It remains unclear how this ruling will impact post-conviction Padilla motions in Massachusetts 
state courts.  In Commonwealth v. Clarke, 460 Mass. 39 (2011), the Supreme Judicial Court 
(SJC) applied the Teague analysis and concluded that Padilla was not a new rule and therefore 
should be applied retroactively to convictions that became final after April 1, 1997.  The SJC 
expressly declined in Clarke to consider whether to abandon the Teague analysis and adopt a 
broader application of new constitutional rules, as permitted under Danforth v. Minnesota, 552 
U.S. 264 (2008).   

II. Background to Chaidez: Teague Retroactivity Analysis 
 
The Supreme Court, relying on its authority to create and interpret federal habeas law, has 
created federal common law that limits post-conviction challenges brought in federal court.  
Habeas and coram nobis are mechanisms to challenge final convictions (those convictions 
whose direct appeals have been exhausted) in federal court.  As part of their authority to 
interpret the federal habeas statute, the Supreme Court in Teague v. Lane, 489 U.S. 288 
(1989) announced the framework for determining whether a new decision could be applied 
on habeas review.  Under Teague, a “new rule” may not be applied retroactively to review of 
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final convictions.1  A case announces a new rule under Teague “when it breaks new ground 
or imposes a new obligation” on the government.  By contrast, a case does not announce a 
new rule when it is “merely an application” of a prior decision to a different set of facts.   
 
The Teague framework, however, need not be applied by State courts.  In Danforth v. 
Minnesota, 552 U.S. 264 (2008), the Supreme Court held that its own retroactivity analysis in 
Teague has “no bearing on whether States can provide broader relief in their own post-
conviction proceedings.” 552 U.S. at 277.  The Court stated that “Teague . . . does not in any 
way limit the authority of a state court, when reviewing its own state criminal convictions, to 
provide a remedy for a violation that is deemed ‘nonretroactive’ under federal rules.”  Id. at 
282. 
 

III. The Chaidez Decision 
 
In 1997, Roselva Chaidez, a lawful permanent resident since 1977, pleaded guilty in Federal 
District Court to two counts of mail fraud, with loss amounting to $26,000.  The conviction 
became final in 2004.  This conviction constituted an aggravated felony under immigration 
law, such that she was subject to nearly automatic deportation and permanent exile.  8 U.S.C. 
§ 1101(a)(43)(M)(i). 
 
In 2009, after immigration officials initiated removal proceedings, Ms. Chaidez sought to 
overturn her conviction through a petition for a writ of coram nobis in Federal District Court, 
arguing that her defense attorney had failed to advise her of the immigration consequences of 
her conviction, thereby depriving her of effective assistance of counsel under the Sixth 
Amendment.  The District Court vacated her conviction, concluding that Ms. Chaidez had 
been deprived of her Sixth Amendment right and further that the Supreme Court’s decision in 
Padilla should be applied to the case, even though Ms. Chaidez’ conviction had become final 
before that decision had issued.  In so holding, the District Court concluded that Padilla did 
not announce a “new rule” under Teague.  On appeal, the U.S. Court of Appeals for the 
Seventh Circuit reversed, concluding that the decision in Padilla was a “new rule” that 
should not be applied retroactively to Ms. Chaidez’ conviction, which became final before 
March 31, 2010.  The Supreme Court granted certiorari “to resolve a split among federal and 
state courts on whether Padilla applies retroactively.” 
 
The Supreme Court concluded that Padilla had, in fact, announced a “new rule” under the 
Teague analysis, rejecting the argument that Padilla was a mere application of Strickland v. 
Washington, 466 U.S. 668 (1984) to new facts.  The Strickland opinion lays out the 
framework for analyzing ineffective assistance of counsel under the Sixth Amendment and 
generally the extension of Strickland to new contexts is not considered a “new rule” under 
Teague.  However, the Supreme Court concluded that before applying the familiar Strickland 
analysis, the Padilla court responded to a new threshold question: “Was advice about 
deportation ‘categorically removed’ from the scope of the Sixth Amendment right to counsel 
                                                        
1 Teague created two exceptions to this principle for “watershed rules of criminal procedure” and 
rules that place “conduct beyond the power of the [government] to proscribe.”  No party argued 
that either of these exceptions might apply in Chaidez and the Supreme Court did not address 
them. 
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because it involved only a ‘collateral consequence’ of a conviction, rather than a component 
of the criminal sentence?”  The answer to this question – yes – broke new ground, according 
to the Chaidez court, in large part because the vast majority of inferior courts that considered 
this question had determined that the Sixth Amendment did not extend to advice about 
immigration consequences.  The Court distinguished lower court decisions prior to Padilla 
that found misstatements about deportation could support an ineffective assistance claim, 
concluding that while a minority of courts had recognized a separate rule for material 
misrepresentations, that rule did not apply in Chaidez’ case. 
 
Writing in dissent, Justice Sotomayor, joined by Justice Ginsburg, argued that Padilla was 
“built squarely on the foundation laid out by Strickland” and that the distinction noted by the 
majority with respect to collateral and direct consequences did not exist in Supreme Court 
effective assistance of counsel precedent. 
 

IV. Impact of Chaidez in Massachusetts: Does Padilla Still Apply 
Retroactively in Massachusetts? 

 
In Commonwealth v. Clarke, 460 Mass. 39 (2011), the SJC applied the Teague framework 
and came to the opposite conclusion.  The decision in Padilla, according to the SJC, did not 
create a new rule, but was simply an extension of the Strickland framework.  The SJC relied 
heavily on the evolution of professional standards, both nationally and in Massachusetts, 
which required advice regarding immigration consequences.  In a footnote, the SJC 
acknowledged that it was free to reject the Teague framework, but declined to consider the 
issue because it concluded Padilla was retroactive even under Teague.  460 Mass. at 34 n.7. 
This leaves open the question of whether Padilla applies to convictions that became final 
after April 1, 1997 and before March 31, 2010. 
 
There are strong arguments to support the position that the SJC may continue to apply 
Padilla retroactively in Massachusetts state courts, despite the Chaidez opinion. The 
following arguments were raised in a recently filed application for direct appellate review 
(DAR) in Commonwealth v. Kempess Sylvain, DAR-21463.  
 

• Because the SJC is not required to apply the Teague analysis to determine when a 
new rule is announced, it may use the Teague framework but reach a divergent 
conclusion from Chaidez, and should thus continue to find Padilla retroactive. 
 

• Principles of fundamental fairness, arising from the broad protections of article 12, 
require the retroactive application of the Padilla holding. 
 

• Because relief under Padilla may only be sought by defendants pursuant to Rule 30 
motions, such claims for relief should be treated as direct review, thus even a new rule 
must be applied retroactively. 
 

• Chaidez did not erode the retroactive application of a defendant’s Sixth Amendment right 
not to be affirmatively misadvised regarding the immigration consequences of his 
conviction. 
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On March 7, 2013, the SJC allowed the DAR application in Sylvain, SJC-11400. Oral 
argument is scheduled for the first week of May 2013. A copy of the DAR application is 
attached to this advisory. 
 

V. Pending or new Padilla motions on convictions that became final after 
April 1, 1997 and before March 31, 2010 

 
Whether Padilla continues to be applied retroactively in Massachusetts to convictions that 
became final after April 1, 1997 and before March 31, 2010 will be decided by the SJC in 
Sylvain. Until issuance of a decision in that case, however, counsel must consider how to 
proceed with both cases pending in the trial courts and Massachusetts Appeals Court and 
with clients who wish to file Padilla motions now. 
 
For pending post-conviction motions or appeals:  
 

• If the client has time (i.e. if the client is not yet in removal proceedings or not likely 
to be ordered deported in the near future), counsel should requesting a stay until the 
SJC issues a decision in Sylvain. 

 
• If the client does not have time (i.e. if the client is likely to be deported soon), counsel 

should proceed with the post-conviction motion and request leave to file 
supplemental briefing on the issue of retroactivity (see the attached DAR application 
for sample arguments). In addition to arguing that Padilla may still be applied 
retroactively in the Commonwealth, counsel should carefully review the case to see if 
there are other grounds, independent of Padilla, to challenge the conviction. Counsel 
should review Commonwealth v. Villalobos, 437 Mass. 797 (2002) to determine if 
there is a viable challenge to the voluntariness of your client’s plea.  Defense counsel 
may contact the IIU for assistance in crafting such arguments. 
 

For cases in which Padilla motions have not yet been filed:  
 

• If the client has time, counsel should wait to file the Padilla motion until the SJC 
issues a decision in Sylvain. 
 

• If the client does not have time, see the note above. 
 

VI. Conclusion 
 
While Chaidez has created some uncertainty in Massachusetts regarding the retroactivity of 
Padilla, it is important to remember that Padilla itself remains good law and must be applied 
to all convictions pending on direct appeal or imposed in the trial courts on or after March 
31, 2010.  For those convictions that became final before March 31, 2010, there remain 
strong arguments for the retroactive application of Padilla.  However, defense counsel should 
carefully review all cases potentially impacted by Chaidez to determine if there are additional 
grounds for challenging those convictions independent of Padilla.   
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