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CHAPTER 2 

Admission to a Psychiatric 
Facility 

Scope Note 

This chapter discusses how a person may be admitted to a 

psychiatric facility. It addresses both the voluntary and involun-

tary admission process. 

 

§ 2.1 INTRODUCTION 

This chapter provides a discussion of how a person may be admitted to a behav-

ioral health facility. Counsel should always examine the legal propriety and clin-

ical necessity of the underlying admission when preparing for the hearing. It is 

important to understand that the difference between being admitted to an inpa-

tient behavioral health facility and being committed to the same facility is not 

voluntariness. In contrast to being admitted to an inpatient medical facility for 

the treatment of a purely medical condition, most admissions to behavioral 

health facilities are involuntary. In recent years, of the roughly 75,000 admis-

sions to mental health facilities, more than 45,000 were involuntary and are 

achieved without court involvement. The vast majority of those individuals were 

involuntarily admitted under G.L. c. 123, § 12(a) and then became conditional 

voluntary patients pursuant to the provisions of G.L. c. 123, § 10. A court will be 

involved in only a few admissions under G.L. c. 123, § 12(e). However, all 

commitments, as opposed to admissions, under G.L. c. 123 require the filing of a 

petition, appointment of counsel, and a court order. 

In most court proceedings under G.L. c. 123 where counsel is assigned, the per-

son has already been admitted to the psychiatric facility. However, in a limited 

number of proceedings, the person may not be in a psychiatric facility at the 

time of counsel’s assignment. This would include emergency proceedings under 

G.L. c. 123, § 12(e) and commitments for alcohol or substance abuse under G.L. 

c. 123, § 35. 

Chapter 123 and the regulations of the Department of Mental Health (DMH), 

104 C.M.R. §§ 16.00–33.00, delineate the rights and obligations of the various 

parties in the inpatient mental health system. Those that are pertinent to defense 
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counsel in commitment proceedings are discussed in this chapter. Commitment 

of defendants in criminal cases, including those found incompetent to stand trial, 

insanity acquittees, and inmates of jails and prisons, is discussed later in this 

book. 

§ 2.2 VOLUNTARY ADMISSION  

A person may be admitted voluntarily to a Department of Mental Health–

operated or -licensed facility for the care and treatment of mentally ill persons 

(see G.L. c. 123, § 1; 104 C.M.R. § 27.03(2)) on either of two statuses: 

 voluntary, or  

 conditional voluntary. 

G.L. c. 123, § 10. 

In either case, the person must be in need of inpatient care and treatment, and 

the facility must be suitable to provide such care and treatment. G.L. c. 123, 

§ 10; 104 C.M.R. § 27.06(1)(a). Any mental disorder of whatever degree of se-

verity, including alcoholism, is sufficient for voluntary or conditional voluntary 

admission, if necessary and appropriate. 104 C.M.R. § 27.05(2). In contrast, 

involuntary commitment requires that the person suffer from mental illness, 

which is defined as 

[a] substantial disorder of thought, mood, perception, 

orientation or memory which grossly impairs judg-

ment, behavior, capacity to recognize reality or abil-

ity to meet the ordinary demands of life, but shall not 

include alcoholism or substance abuse as defined in 

G.L. c. 123, § 35. 

104 C.M.R. § 27.05. For the purpose of involuntary commitment, which is dis-

cussed in a later section, there must also be evidence that the person suffers from 

mental illness that results in a “likelihood of serious harm,” as defined in the 

statute as follows:  

(i) a substantial risk of physical harm to the person 

himself as manifested by evidence of, threats of, or 

attempts at, suicide or serious bodily harm;  

(ii) a substantial risk of physical harm to other per-

sons as manifested by evidence of homicidal or other 

violent behavior or evidence that others are placed in 
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reasonable fear of violent behavior and serious physi-

cal harm to them; or  

(iii) a very substantial risk of physical impairment or 

injury to the person himself as manifested by evi-

dence that such person’s judgment is so affected that 

he is unable to protect himself in the community and 

that reasonable provision for his protection is not 

available in the community.  

G.L. c. 123, § 1 (emphasis added to underscore differences in risk). 

Applications for admission may be made by 

 the person, if sixteen or older (104 C.M.R. §§ 27.06(7), 27.09(6)); 

 the parent or legal guardian of a minor (104 C.M.R. §§ 27.06(7), 

27.09(6)); or  

 a health care agent, pursuant to a validly executed health care 

proxy.  

G.L. c. 123, § 10; 104 C.M.R. § 27.06(1)(c). With respect to a health care proxy, 

see Cohen v. Bolduc, 435 Mass. 608 (2002). General Laws c. 190B, § 5-309(f) 

prohibits a guardian of an incapacitated adult from admitting that person into a 

psychiatric facility.  

An individual applying for admission may be admitted only if he or she is com-

petent and wants to receive treatment. 104 C.M.R. § 27.06(1)(b)–(d). Before 

being admitted, the applicant must be afforded the opportunity to consult with an 

attorney, or a person working under the supervision of an attorney, regarding the 

legal effect of such an admission. G.L. c. 123, § 10; 104 C.M.R. § 27.06(2). 

Failure to inform the person of his or her right to consult with counsel before 

signing a conditional voluntary admission form brings into question the legal 

validity of the conditional voluntary admission. Counsel should always inquire 

into the circumstances by which the conditional voluntary form is signed. Upon 

admission, the person must be informed of his or her legal and human rights 

within the facility. 104 C.M.R. § 27.06(3). A complete psychiatric and physical 

examination must be conducted within twenty-four hours of admission. G.L. 

c. 123, § 5; 104 C.M.R. § 27.05(3). 
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§ 2.2.1 Voluntary Status—Admission and Discharge 

Although rare, a person may be admitted on a truly voluntary basis, which 

means that he or she may leave the facility upon request, or at the request of the 

person who applied for admission on the patient’s behalf without the notice re-

quired by a conditional voluntary admission. The person applying for voluntary 

admission may be admitted only if he or she understands that he or she is in a 

facility for the treatment of mental illness and that he or she may leave at any 

time. 104 C.M.R. § 27.06(1)(d)(1). 

A voluntary patient must be discharged upon his or her written request or that of 

the person who applied for the admission. G.L. c. 123, § 11; 104 C.M.R. 

§§ 27.06(4), 27.09(2). When necessary, the facility staff must help the person 

file a request for discharge. 104 C.M.R. § 27.13(5)(b). A sixteen- or seventeen-

year-old whose application for admission was made by his or her parent may be 

discharged in the same manner as any other person on voluntary status. 104 

C.M.R. § 27.09(6). The superintendent of the facility may restrict the person’s 

right to leave to normal working hours and weekdays. G.L. c. 123, § 11. 

All persons admitted to a psychiatric facility, including Bridgewater State Hospi-

tal, must be examined by a physician and a psychiatrist periodically. G.L. c. 123, 

§ 4; 104 C.M.R. § 27.11. During each mandatory, periodic review, the person 

must be evaluated to determine whether he or she is competent (1) to remain on, 

or apply for, a conditional voluntary admission, and (2) to render informed con-

sent to medical care or extraordinary treatment, including administration of anti-

psychotic medications. 104 C.M.R. § 27.11(4). DMH Policy on Informed Con-

sent 14-01 (Eff. Sept. 29, 2014.) If, as a result of the periodic examination or at 

any other time, it is determined that the person is no longer in need of care as an 

inpatient, he or she must be discharged. G.L. c. 123, § 4; 104 C.M.R. 

§ 27.11(6)(b). 

If it is determined that the person who is a voluntary or conditional voluntary 

patient is in need of further care and treatment, the person must be notified of 

that determination and of his or her rights regarding discharge from the facility. 

Within fourteen days of such notification, if the person wishes to be discharged, 

he or she must be discharged unless the facility seeks commitment by filing a 

petition in the District Court. G.L. c. 123, § 4; 104 C.M.R. § 27.11(6)(b). Pend-

ing disposition of the petition, the person may be held at the facility. G.L. c. 123, 

§ 6. If the person is no longer competent to remain on voluntary admission sta-

tus but continues to require hospitalization, the facility director must seek an 

order of commitment pursuant to G.L. c. 123, §§ 7 and 8. See also Zinermon v. 

Burch, 494 U.S. 113 (1990). 
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The superintendent must discharge a patient on voluntary status if the person no 

longer needs inpatient care. G.L. c. 123, § 4; 104 C.M.R. § 27.11(6)(b). The su-

perintendent may discharge a voluntary patient when it is in the patient’s best 

interest; provided, however, that if a parent applied for the admission, he or she 

must be given fourteen days’ notice of the discharge. G.L. c. 123, § 10(a); 104 

C.M.R. § 27.09(3). With the consent of a parent, the superintendent may dis-

charge a person under the age of sixteen at any time. 104 C.M.R. § 27.09(3).  

§ 2.2.2 Conditional Voluntary Status—Admission 

and Discharge 

In Massachusetts, patients are usually admitted to inpatient psychiatric facilities 

on a conditional voluntary status. The person who applied for admission on a 

conditional voluntary basis is required to give written notice of his or her inten-

tion to leave or to withdraw the person from the facility. G.L. c. 123, § 11; 104 

C.M.R. §§ 27.06(5), 27.09(4). The form and content of the notice is sufficient if 

it conveys an intention to leave the facility; it need not be on any particular 

form. 104 C.M.R. § 27.06(5). When necessary, the facility staff must help the 

person file such notice. 104 C.M.R. § 27.13(5)(b). After receiving the notice, the 

facility may detain the person for up to three days, which are calculated pursuant 

to Rule 6 of the Massachusetts Rules of Civil Procedure. (The day of the notice 

and any intervening holidays and weekend days are not counted.) G.L. c. 123, 

§ 11; 104 C.M.R. § 27.06(5). During this three-day period, the person is likely to 

be examined in order to (1) determine his or her clinical progress; (2) determine 

his or her suitability for discharge; and (3) investigate other aspects of his or her 

case, including competence and/or family, home, or community situation. G.L. 

c. 123, § 11; 104 C.M.R. § 27.09(4). The person must be discharged unless, pri-

or to the expiration of the three-day period, the superintendent files a petition for 

commitment. G.L. c. 123, § 11; 104 C.M.R. § 27.09(4). If a petition is filed, the 

person will be detained at the facility pending a hearing. G.L. c. 123, § 6(a), (b). 

Anyone who applies for a conditional voluntary admission must be informed of 

the following consequences of admission, and may be admitted only if the ad-

mitting physician determines that the person has the capacity to understand that 

he or she 

 is agreeing to stay or remain at the hospital and accept treatment; 

 must give a three-day, written notice if he or she wants to leave; 

 may be subject to a petition for commitment; and  
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 may be retained at the facility beyond the three-day period pend-

ing a hearing on the petition.  

G.L. c. 123, § 11; 104 C.M.R. § 27.06; see also Zinermon v. Burch, 494 U.S. 113 

(1990) (patient may be voluntarily admitted to psychiatric facility only if com-

petent to understand consequences of admission). A sixteen- or seventeen-year-

old whose application for admission is made by his or her parents may be dis-

charged in the same manner as any other person on conditional voluntary status. 

104 C.M.R. § 27.09(6). Thus, he or she may file a three-day notice seeking dis-

charge despite his or her parents’ wishes. 104 C.M.R. § 27.06(7). 

A person who submits a three-day notice may retract it by written notice to the 

superintendent. 104 C.M.R. § 27.06(5). The form and content of such retraction 

will be sufficient if it conveys the person’s intention to withdraw the three-day 

notice; it need not be on any particular form of the facility. 104 C.M.R. 

§ 27.06(5). When necessary, the facility staff must help a person file a retraction. 

104 C.M.R. § 27.13(5)(b). 

As is true with voluntary admissions, patients admitted on a conditional volun-

tary status must receive both a periodic physical and psychiatric exam. G.L. 

c. 123, § 4; 104 C.M.R. § 27.11. During each periodic review, the person must 

be evaluated to determine whether he or she is competent to remain on, or to 

apply for, conditional voluntary admission status, and to render informed con-

sent to medical care or extraordinary treatment, including administration of anti-

psychotic medications. 104 C.M.R. § 27.11(4). Regarding facilities or programs 

that are operated by or contracted by the Department of Mental Health, see Ex-

hibit 2A, DMH Policy on Informed Consent 14-01. If it is determined that the 

person is no longer in need of inpatient care, he or she must be discharged. G.L. 

c. 123, § 4; 104 C.M.R. § 27.11(6)(b). 

If it is determined that the person is in need of further care and treatment, the 

person must be notified of that determination and of his or her right to leave the 

facility. Within fourteen days of such notification, if the person wishes to be 

discharged, he or she must be discharged unless the facility seeks commitment 

pursuant to G.L. c. 123, § 7. G.L. c. 123, § 4; 104 C.M.R. § 27.11(6)(b). Pending 

disposition of the commitment petition, the person may be held at the facility. 

G.L. c. 123, § 6. If the person is thought to be no longer competent to remain on 

conditional voluntary admission status, but continues to require hospitalization, 

the facility director must seek an order of commitment pursuant to G.L. c. 123, 

§§ 7 and 8. 104 C.M.R. § 27.11(4). 

The superintendent must discharge a patient on conditional voluntary status if 

the person no longer needs inpatient care. G.L. c. 123, § 4; 104 C.M.R. 

§ 27.11(6)(b). The superintendent may discharge a conditional voluntary patient 
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when it is in the person’s best interest; provided, however, that if a parent has 

applied for the admission, he or she must be given fourteen days’ notice of the 

discharge. G.L. c. 123, § 10(a); 104 C.M.R. § 27.09(3). With the consent of a 

parent, the superintendent may discharge a patient under the age of sixteen at 

any time. 104 C.M.R. § 27.09(3).  

§ 2.2.3 Practice Advocacy 

(a) Three-Day Notice 

The provisions of Rule 6 of the Massachusetts Rules of Civil Procedure are ap-

plicable to calculating time periods specified in G.L. c. 123, §§ 7(c) and 12(e). 

While not expressly applicable to G.L. c. 123, § 11, the three-day period has 

been calculated in the same manner. In computing the three-day period, the day 

on which the person signs the three-day notice is not counted. The first day is 

the day following the signing of the notice. Saturdays, Sundays, and legal holi-

days are not counted. When the third day falls on a Saturday, Sunday, or legal 

holiday, any commitment petition must be filed before the close of the court’s 

business on the next following business day. Mass. R. Civ. P. 6(a); see also 104 

C.M.R. § 27.05(8). See Appendix E, District Court Standards of Judicial Prac-

tice – Civil Commitment and Authorization of Medical Treatment for Mental 

Illness (District Court Standards), Appendix B, Memorandum from Chief Justice 

Connolly: Scheduling Civil Commitment Hearings & Emergency Hearings (Feb. 

23, 2007). 

How the three-day period is computed is significant, since a commitment peti-

tion filed after the expiration of the period may not be heard. See Hashimi v. 

Kalil, 388 Mass. 607 (1983) (time limits established in G.L. c. 123 are jurisdic-

tional and should be strictly construed); see also In re P.I., 2014 Mass. App. Div. 

LEXIS 28, 2014 Mass. App. Div. 116 (Mass. App. Div. 2014); Dist. Ct. Standard 

3:01. Calculation is based on calendar days, not twenty-four-hour periods. If the 

notice is given at 11:59 p.m. on a Monday, the first day is Tuesday and a petition 

must be filed by the close of business on Wednesday; but if the notice is given at 

12:01 a.m. on Tuesday, the petition must be filed by the close of business on 

Thursday. 

(b) Notice of Impending Discharge 

The superintendent of the facility may discharge a patient on voluntary or condi-

tional voluntary status when it is in the patient’s best interest. G.L. c. 123, § 10; 

104 C.M.R. § 27.09(3). Both the statutes and the regulations provide that if the 

application for admission was made by a parent of a minor between the ages of 
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sixteen and eighteen, that parent must be given fourteen days’ notice before the 

patient is discharged. However, this provision is of dubious constitutional validi-

ty and is unlikely to withstand a legal challenge if the client wishes to be dis-

charged. 

(c) Retraction of Three-Day Notice 

The patient or person who submitted the three-day notice may retract it by filing 

written notice with the superintendent. 104 C.M.R. § 27.06(5). This may occur 

either before the expiration of the three-day period or while the patient is re-

tained at the facility pending a hearing on a petition that was filed after receipt 

of the three-day notice. See G.L. c. 123, § 6. In the latter case, counsel will have 

been appointed, but it is unlikely they will have been notified of the retraction 

before its submission and acceptance by the facility. The acceptance of a repre-

sented patient’s retraction, executed without the opportunity to consult with 

counsel, and the resulting withdrawal or dismissal of the commitment petition, is 

troubling; nevertheless, the practice is common. To protect the client, counsel 

should inform the facility immediately, preferably in writing, through hospital 

counsel, that respondent’s counsel must be notified of any attempt by the facility 

to persuade the person to retract a three-day notice. Counsel should also advise 

the client not to sign a retraction, or any other document, without first consulting 

with counsel. If a retraction is submitted without such consultation, counsel 

must determine whether the person did so voluntarily and was aware that he or 

she forfeits the opportunity to seek judicial review of the legal propriety and 

clinical necessity of his or her continued stay at the facility. If counsel is not 

satisfied that the person’s retraction was knowing, intelligent, and voluntary, 

counsel should object to a motion to withdraw or move to dismiss the petition 

and insist that a hearing be conducted.  

(d) Commitment and Transfer of a Voluntary or Conditional 

Voluntary Patient 

A facility may not petition for the commitment of a voluntary or conditional 

voluntary patient unless the patient submits a three-day notice of his or her in-

tention to leave. Acting Superintendent of Bournewood Hosp. v. Baker, 431 

Mass. 101 (2000) (patient who is on conditional voluntary admission is not at 

risk of imminent danger because not free to leave without giving three-day no-

tice). 

Pursuant to G.L. c. 123, § 3, and subject to certain procedural constraints (see 

104 C.M.R. § 27.08(7)), patients may be transferred between facilities, as fol-

lows: 
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 Absent an emergency, a patient on voluntary status may be trans-

ferred between facilities only with written consent of the patient. 

104 C.M.R. § 27.08(3)(a). 

 Absent an emergency, a patient on conditional voluntary status 

may refuse to be transferred. However, a refusal may be deemed 

to constitute a three-day notice, 104 C.M.R. § 27.08(3)(b), 

whereupon the facility may file a commitment petition under G.L. 

c. 123, § 7. But see Acting Superintendent of Bournewood Hosp. 

v. Baker, 431 Mass. 101 (2000). The patient may not be trans-

ferred during the pendency of the petition. G.L. c. 123, § 3. If sub-

sequently committed, the transfer may go forward. 104 C.M.R. 

§ 27.08(3). 

 Absent an emergency, a patient under the age of sixteen who has 

been admitted by a parent or legal guardian may not be trans-

ferred without the parent’s or legal guardian’s consent. 104 

C.M.R. § 27.08(4). However, a refusal to consent may be deemed 

to constitute a three-day notice under G.L. c. 123, § 11 (104 

C.M.R. § 27.08(3)(b)), at which point the facility may file a peti-

tion under G.L. c. 123, §§ 7 and 8. 

But see Acting Superintendent of Bournewood Hosp. v. Baker, 431 Mass. 101 

(2000). The patient may not be transferred while a petition for commitment is 

pending. G.L. c. 123, § 3. A three-day commitment pursuant to G.L. c. 123, § 12, 

may not be used as a way to circumvent the transfer requirements. 104 C.M.R. 

§ 27.08(5). 

§ 2.3 ADMISSION AND DISCHARGE OF 

CHILDREN AND ADOLESCENTS 

§ 2.3.1 Voluntary and Conditional Voluntary 

Admissions 

A parent may apply for the admission of a minor child to a facility on a volun-

tary or conditional voluntary basis. A sixteen- or seventeen-year-old may also 

apply for admission. However, with only two exceptions, a person under the age 

of nineteen may not be admitted to an adult unit within a DMH facility. 104 

C.M.R. § 27.05(7). 
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§ 2.3.2 Exceptions 

A seventeen- or eighteen-year-old may be admitted to a DMH adult inpatient 

unit if committed by a court under the provisions of G.L. c. 123, §§ 15–18, or if 

the person is in the custody of the Department of Youth Services (DYS) and 

placement in an adolescent facility would either create a likelihood of serious 

harm to the adolescent or others, or the youth is in need of stricter security than 

is available on an adolescent unit. 104 C.M.R. § 27.05(7)(a). An individual un-

der the age of nineteen may also be admitted to a statewide specialty unit housed 

within a state hospital, such as the deaf unit at the Worcester Recovery Center 

and Hospital, so long as this is permitted by regulation and appropriate separate 

physical space and programmatic services are available. 104 C.M.R. 

§ 27.05(7)(c). A sixteen- or seventeen-year-old person is accorded the same 

rights as an adult admitted on a voluntary or conditional voluntary basis. 104 

C.M.R. §§ 27.06(7), 27.09(6).  

(a) Intensive Residential Treatment Programs 

Persons between ages thirteen and eighteen may be admitted to specialized in-

tensive residential treatment programs (IRTP) within public or private facilities 

on a conditional voluntary basis or pursuant to an order of commitment under 

G.L. c. 123, §§ 7, 8. 104 C.M.R. § 27.04. The special eligibility criteria for 

IRTPs are delineated in 104 C.M.R. § 27.04(2) and (3). 

(b) Department of Youth Services 

A minor in the custody of the Department of Youth Services (DYS) must be ad-

mitted to a DMH facility upon a referral if DMH determines that the applicable 

admission criteria are met. Such an admission must be treated as if the minor 

were committed by a court. G.L. c. 120, § 10(c). DYS retains custody of the 

child or adolescent under the terms of the original custody order. Upon discharge 

from the DMH facility, the minor will be returned to DYS. G.L. c. 120, § 10(e). 

Alternatively, DYS may relinquish custody and transfer control of a child or 

adolescent to the Department of Mental Health by petitioning the court that had 

issued the custody order for a commitment to a DMH facility, under G.L. c. 123, 

§ 12(e). G.L. c. 120, § 14; 109 C.M.R. § 9.05(1)(d). 

(c) Department of Children and Families 

A child in the custody of the Department of Children and Families (DCF) who 

meets the applicable DMH admission criteria may be admitted to a psychiatric 

facility if 
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 the minor consents and is sixteen years old or older (110 C.M.R. 

§ 11.16(2));  

 the parents of the minor consent, the minor is in the care of DCF 

and either under the age of sixteen or between sixteen and eight-

een years old and does not consent to admission (110 C.M.R. 

§ 11.16(3)); or  

 DCF consents, but such an admission cannot exceed ninety days.  

In any case where DCF has consented to the admission of a person to a mental 

health facility, it must seek judicial review before it consents to an extension of 

the admission beyond the ninety-day period. 110 C.M.R. § 11.16; see D.L. v. 

Comm’r of Soc. Servs., 412 Mass. 558 (1992). Upon expiration of the ninety-day 

period, the admission may, after a hearing, be extended by the court that has 

jurisdiction over the custody proceeding. 110 C.M.R. § 11.16(5). In such cases 

the minor must be in the agency’s care and the parents must be unavailable for 

consultation; or if, after consultation, the parents consent or authorize DCF to 

consent. 110 C.M.R. § 11.16(4)(b). However, DCF may not consent where the 

parents, after consultation, refuse to consent or refuse to authorize DCF to con-

sent. 110 C.M.R. § 11.16(4)(b). Upon expiration of the ninety-day period, the 

admission may be extended by the court that has jurisdiction over the custody 

proceeding, after a hearing. 110 C.M.R. § 11.16(5). 

§ 2.4 INVOLUNTARY ADMISSIONS  

Except for commitments for alcoholism or substance abuse pursuant to G.L. 

c. 123, § 35, a person may be confined against his or her will only at the 

Bridgewater State Hospital or at a public or private mental health facility author-

ized by the Department of Mental Health to admit patients on an involuntary 

basis. Such facilities include the following: 

 Department of Mental Health facilities (104 C.M.R. 

§ 26.03(1)(a)); 

 Department of Mental Health community mental health centers 

with an inpatient unit (104 C.M.R. § 26.03(1)(b)); 

 Department of Mental Health–operated psychiatric units within a 

Department of Public Health hospital (104 C.M.R. § 26.03(1)(d)); 

 Department of Mental Health–licensed psychiatric hospitals (104 

C.M.R. § 27.03(2)); 
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 Department of Mental Health–licensed psychiatric units within a 

general hospital (104 C.M.R. § 27.03(2)); and 

 Department of Mental Health–licensed secure intensive residen-

tial treatment programs for adolescents (104 C.M.R. § 26.03(2) 

and 104 C.M.R. § 27.03(g)). 

Male defendants in criminal proceedings who have been found not competent to 

stand trial, or whose competency to stand trial is at issue, and men acquitted by 

reason of mental disease or defect may be evaluated at, or committed to, 

Bridgewater State Hospital, a Department of Correction facility. G.L. c. 123, 

§§ 15–18. 

§ 2.4.1 Three-Day Involuntary Admission Pursuant 

to G.L. c. 123, § 12(a) and (b) 

A person may be involuntarily admitted to a public or private mental health fa-

cility, but not Bridgewater State Hospital, for a period not to exceed three days, 

pursuant to G.L. c. 123, § 12(a), upon application by 

 a physician, qualified psychologist, qualified psychiatric nurse 

mental health clinical specialist, or licensed independent clinical 

social worker (LICSW); 

 a police officer, in an emergency; or 

 a designated physician.  

§ 2.4.2 Application for Temporary Admission by a 

Qualified Physician, Psychologist, Psychiatric 

Nurse, or LICSW 

Physicians, qualified psychologists, qualified psychiatric nurse mental health 

clinical specialists, or LICSWs may, after an examination, sign an application 

for authorization of temporary involuntary hospitalization (DMH Form AA-5, 

commonly referred to as a “pink paper”) to restrain or authorize the restraint and 

transport of a person to an authorized facility. DMH forms and policies are 

available at http://www.mass.gov/eohhs/gov/laws-andregs/dmh/dmh-policies-

and-forms.html. DMH Form AA-5 (the pink paper) is available at http://www

.mass.gov/eohhs/docs/dmh/forms/form-aa-5.pdf. The clinician must have reason 

to believe that failure to hospitalize the person would create a likelihood of seri-

ous harm by reason of mental illness. G.L. c. 123, § 12(a). Where not signed by 
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a designated physician, the pink paper is only an application for admission. G.L. 

c. 123, § 12(b). The physician, qualified psychologist, qualified psychiatric 

nurse, or LICSW does not need to conduct a full psychiatric examination. The 

clinician’s observation of the person, together with any available background 

information, is sufficient to allow for the qualified clinician to exercise profes-

sional judgment and conclude that reasonable cause exists. See Reida v. Cape 

Cod Hosp., 36 Mass. App. Ct. 553 (1994). However, within two hours of the 

person’s arrival at the facility, a psychiatric examination must be conducted by a 

designated physician. G.L. c. 123, § 12(b); 104 C.M.R. § 27.07(2). The person 

may only be admitted if the designated physician determines that in fact the fail-

ure to hospitalize the person will create a likelihood of serious harm by reason of 

mental illness. G.L. c. 123, § 12(b). 

§ 2.4.3 Application by Police 

In an emergency, if a physician, qualified psychologist, qualified psychiatric 

nurse mental health clinical specialist, or LICSW is not available, a police of-

ficer, who has reason to believe that the failure to hospitalize would create a 

likelihood of serious harm by reason of mental illness, may restrain a person, 

transport him or her to, and apply for his or her admission at, a mental health 

facility. G.L. c. 123, § 12(a). Within two hours of the person’s arrival to the facil-

ity, a psychiatric examination must be conducted by a designated physician. G.L. 

c. 123, § 12(b); 104 C.M.R. § 27.07(2).  

§ 2.4.4 Admission by Designated Physician 

A physician meeting the criteria established at 104 C.M.R. § 33.03 and author-

ized to admit to a facility is a designated physician. A designated physician who, 

after examination, determines that the failure to hospitalize a person will create a 

likelihood of serious harm by reason of mental illness may sign a Section 12 

form authorizing the restraint of the person, and transport to an authorized facili-

ty. G.L. c. 123, § 12(a). The person may be admitted to an authorized facility 

without any further psychiatric evaluation. G.L. c. 123, § 12(b); 104 C.M.R. 

§ 27.07(2). Since the person may be admitted solely on the basis of the designat-

ed physician’s Section 12 form, the designated physician must conduct a psychi-

atric examination. Cf. Reida v. Cape Cod Hosp., 36 Mass. App. Ct. 553 (1994). 

While Section 12(a) only requires that the qualified clinician have a reason to 

believe that the failure to hospitalize would create a likelihood of serious harm 

by reason of mental illness, an emergency admission initiated by a designated 

physician requires a determination that the failure to hospitalize will create a 

likelihood of serious harm by reason of mental illness. G.L. c. 123, § 12(b); 104 

C.M.R. § 27.07(2). 
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§ 2.4.5 Right to Counsel 

Once admitted under Section 12, the facility must inform the person that it will, 

at the person’s request, notify the Committee for Public Counsel Services 

(CPCS) of the admission so that counsel may be appointed. Upon notification, 

CPCS must immediately appoint counsel for the patient. G.L. c. 123, § 12(b). 

Counsel must meet with the person no later than the next business day after the 

appointment is accepted. See Exhibit 2B, CPCS Performance Standards Gov-

erning the Representation of Indigent Persons in Civil Commitment Cases, 

Standard 3. 

§ 2.4.6 Admissions by the District or Juvenile Court 

Under G.L. c. 123, § 12(e) 

Anyone may apply to a District or Juvenile Court for a three-day commitment of 

a person thought to be mentally ill, whom the failure to confine would cause a 

likelihood of serious harm. The court must immediately appoint counsel for the 

person. After hearing such evidence as the court may consider sufficient, it may 

issue a warrant authorizing the police to apprehend the alleged mentally ill per-

son, if, in the court’s judgment, the condition or conduct of such person makes 

such action necessary or proper. G.L. c. 123, § 12(e). 

Upon apprehension, the person will be brought to the court or other location to 

be examined by a designated physician or a qualified psychologist. Prior to the 

examination, the psychiatrist or psychologist must inform the person that any 

statements made will not be privileged and may be divulged to the court. In the 

Matter of Laura L., 54 Mass. App. Ct. 853 (2002). A waiver of the privilege 

must be knowing, intelligent, and voluntary. In the Matter of Laura L., 54 Mass. 

App. Ct. 853 (2002). Although the statute allows for commitment based solely 

on the court clinician’s finding that the failure to hospitalize the person would 

create a likelihood of serious harm by reason of mental illness, due process re-

quires a hearing. (See discussion below.) If the court makes sufficient findings, it 

may order a three-day commitment for the purpose of further evaluation and 

treatment. G.L. c. 123, § 12(e). 

Although the terms “designated physician” and “qualified psychologist” are 

used in both paragraphs (a) and (e) of Section 12, DMH regulations establish 

different criteria for certification to conduct examinations under these para-

graphs. Evaluations conducted pursuant to paragraph (e) must be conducted by 

clinicians who meet the criteria established for a designated forensic psychiatrist 

or a designated forensic psychologist. 104 C.M.R. § 33.04(2) and (3), respec-

tively. 
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§ 2.4.7 Right to Convert to Voluntary or Conditional 

Voluntary Status 

Regardless of which Section 12 procedure is used, the person (or the parents of a 

minor) must be informed by the facility that the commitment under Section 12 

may not exceed three days. Although it is not specified in Section 12, the person 

or parents should also be informed that the three-day period may be extended if 

a petition to commit is filed by the superintendent of the facility. The person 

must also be informed of the right to apply for admission on a voluntary or con-

ditional voluntary basis. G.L. c. 123, § 12(c); 104 C.M.R. § 27.07(1). A person 

applying for a voluntary or conditional voluntary admission must be afforded the 

opportunity to consult with an attorney, or a person working under the supervi-

sion of an attorney, regarding the effect of such an admission. G.L. c. 123, 

§ 10(a). The same opportunity should be afforded to a person considering con-

verting from a three-day involuntary status to a voluntary or conditional volun-

tary status. The right to apply for a voluntary or conditional voluntary status may 

be exercised at any time during the three-day period by a person, if older than 

sixteen, or by the person’s parents if the person is a minor.  

§ 2.4.8 Discharge 

A person admitted under Section 12 may be discharged at any time during the 

three-day period if the superintendent determines that the person no longer 

needs care and treatment at the facility. G.L. c. 123, § 12(c), (e); 104 C.M.R. 

§ 27.09(7)(a). If the person was committed pursuant to Section 12(e), the court 

does not need to approve or to be informed of the discharge. If the person has 

not converted the commitment to a voluntary or conditional voluntary admis-

sion, he or she must be discharged upon the expiration of the three-day period, 

unless a petition for commitment is filed by the superintendent. G.L. c. 123, 

§ 12(d). If a commitment petition is filed, the person may be retained pending a 

hearing on that petition. G.L. c. 123, § 6(a). 

§ 2.4.9 Practice Advocacy 

Topics of concern to counsel in the litigation of commitments under G.L. c. 123 

generally (e.g., patient-psychotherapist privilege, expert testimony, the medical 

records exception to the hearsay rule, the use of independent examiners), as well 

as counsel’s role in such proceedings, are discussed in subsequent chapters of 

this book. This section discusses issues related to Section 12 admissions in par-

ticular.  
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(a) Due Process and Admissions Under G.L. c. 123, § 12 

The statute and case law provide little guidance as to what substantive or proce-

dural rights, beyond the right to counsel, are enjoyed by persons in proceedings 

under G.L. c. 123, § 12(e). Section 12(e) does not expressly call for a hearing 

prior to the issuance of an order, and there is no current guidance from the Su-

preme Judicial Court as to what due process protections are required in hearings 

pursuant to G.L. c. 123, § 12(e). However, because even a three-day involuntary 

confinement at a psychiatric facility constitutes a substantial deprivation of lib-

erty, a person must be afforded the full panoply of due process protections. At a 

minimum this should include 

 the right to be represented by counsel; 

 written notice of the reasons commitment is sought;  

 disclosure to the person of the evidence against him or her that 

supports the petition; 

 an opportunity to be heard in person and to present witnesses and 

documentary evidence;  

 the right to confront and cross-examine adverse witnesses;  

 a neutral and detached hearing body or official; and  

 a written statement by the fact finder as to the evidence relied on 

and reasons for the commitment.  

See Commonwealth v. Durling, 407 Mass. 108, 113 (1990); see, e.g., Humphrey 

v. Cady, 405 U.S. 504 (1972); Baxstrom v. Herold, 383 U.S. 107 (1966); Com-

monwealth v. Nassar, 380 Mass. 908 (1980); Worcester State Hosp. v. Hagberg, 

374 Mass. 271 (1978); see also Dist. Ct. Standard 5:00.  

Counsel should argue that the petitioner’s burden of proof in emergency Section 

12(e) proceedings is beyond a reasonable doubt, which is the standard applicable 

to commitment proceedings under G.L. c. 123, §§ 7 and 8. See Worcester State 

Hosp. v. Hagberg, 374 Mass. 271 (1978); Dist. Ct. Standard 2:00. Counsel must 

be afforded sufficient opportunity to prepare for the hearing and, where appro-

priate, the assistance of an independent clinician. G.L. c. 123, § 5 (at least two 

days to prepare required for commitment hearings under G.L. c. 123, §§ 7, 8); 

G.L. c. 123, §§ 5, 35 (right to present independent expert testimony in proceed-

ings to commit for mental illness or to commit for alcoholism or substance 

abuse, respectively). 
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Persons subject to petitions under G.L. c. 123 are presumed to be indigent. SJC 

Rule 3:10, § 1(f)(iii). On the filing of a petition under G.L. c. 123, § 12(e), the 

court should immediately appoint counsel from the CPCS list of certified mental 

health attorneys. Given the emergency nature of proceedings under Section 

12(e), a bar advocate or lawyer-of-the-day may be appointed if mental health 

counsel is not readily available.  

Prior to any examination by the court clinician, the person must be afforded the 

opportunity to consult with counsel. Counsel, with their client’s consent, should 

be present during the examination. In the Matter of Laura L., 54 Mass. App. Ct. 

853 (2002). The burden of going forward and the burden of proof rest with the 

petitioner, as in any civil proceeding. The applicable standard of proof is not set 

forth in the statute. The standard of proof applicable to petitions under Sections 

7 and 8 is beyond a reasonable doubt. Worcester State Hosp. v. Hagberg, 374 

Mass. 271 (1978); Dist. Ct. Standard 2:00. Counsel should argue that the same 

standard applies in emergency hearings. The hearing on a petition to commit 

must be commenced within five days of its filing. G.L. c. 123, § 7(c). A person 

admitted for three days under G.L. c. 123, § 12(e), against whom a petition to 

commit is filed, may be retained at the facility for up to eleven days, taking Sat-

urdays, Sundays, and legal holidays into account, before the propriety of further 

retention is considered by the court. 

(b) Three-Day Period of Confinement 

In calculating the three-day period applicable to a commitment under G.L. 

c. 123, § 12, the time of day that the person is admitted is not counted. The first 

day is the day following the admission. Saturdays, Sundays, and legal holidays 

are not counted. Where the third day falls on a Saturday, Sunday, or legal holi-

day, a commitment petition must be filed before the close of the court’s business 

on the following day. G.L. c. 123, § 12(e); Mass. R. Civ. P. 6(a); see Dist. Ct. 

Standards, App. B, Memorandum from Chief Justice Connolly: Scheduling Civil 

Commitment Hearings & Emergency Hearings (Feb. 23, 2007). Calculation of 

the three-day period is significant, since a commitment petition filed after the 

expiration of the period may not be heard. See Hashimi v. Kalil, 388 Mass. 607 

(1983) (time limits established in G.L. c. 123 are jurisdictional and to be strictly 

construed); Dist. Ct. Standard 3:01 (motion to dismiss must be allowed where 

statutory times limits not adhered to). 

(c) Sufficiency of Clinical Opinion 

The criteria for confinement under Section 12(e) are that the failure to hospital-

ize the person would create a likelihood of serious harm by reason of mental 

illness. While the court need not commit despite the examining clinician’s opin-
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ion that confinement is warranted, it cannot confine the personunless the clini-

cian believes that the criteria under Section 12(e) are met. 

(d) Privilege 

Prior to an examination under G.L. c. 123, § 12(e), the designated forensic psy-

chiatrist or designated forensic psychologist must inform the person that any 

communication made by the person will not be privileged and may be divulged 

to the court. Any waiver of the person’s right to prevent such communications 

from being divulged must be knowing, intelligent, and voluntary. In the Matter 

of Laura L., 54 Mass. App. Ct. 853 (2002); see also G.L. c. 233, § 20B. 

(e) Emergency Hearings for Abuse of Process Under Section 

12(b) 

If a person admitted under Section 12(b), or an attorney representing such per-

son, has reason to believe that the admission results from the abuse or misuse of 

the provisions of G.L. c. 123, § 12(b), he or she may request an emergency hear-

ing in the District Court having jurisdiction over the mental health facility. The 

request for emergency hearing and other forms are available at http://www.mass

.gov/courts/forms/dc/dc-forms-gen.html and http://www.mass.gov/courts/forms/

mental-health-forms-gen.html. See Exhibit 2C, District Court Department 

Transmittal No. 997. The court must hear the matter not later than the next busi-

ness day following the filing, unless a delay is requested by the person or his or 

her counsel. G.L. c. 123, § 12(b). 

The Supreme Judicial Court has held that “unless a request for an emergency 

hearing on its face is patently frivolous, the obligation to hold an emergency 

hearing is mandatory.” Newton-Wellesley Hosp. v. Magrini, 451 Mass. 777 

(2008). The person has a right to be present at the hearing and to be heard. New-

ton-Wellesley Hosp. v. Magrini, 451 Mass. at 785. The hearing does not neces-

sarily have to be an evidentiary hearing, but may proceed on offers of proof and 

documents offered by the parties. The judge has the discretion to decide whether 

testimony is required in light of the alleged abuse or misuse of the process. New-

ton-Wellesley Hosp. v. Magrini, 451 Mass. at 785. 

Persons admitted involuntarily under Section 12(b) are accorded the following 

procedural safeguards:  

 an immediate psychiatric examination within two hours by a des-

ignated physician; 

 notification by the facility of the right to counsel; and 
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 upon the person’s request, notification to and appointment of 

counsel by CPCS. 

Claims of abuse or misuse of Section 12(b) are not limited to the denial of one 

or more of these rights or provisions. The “broad language serves as a catch-all 

provision to include other circumstances that have resulted in a wrongful Sec-

tion 12(b) admission.” Newton-Wellesley Hosp. v. Magrini, 451 Mass. at 784. 

However, there is dicta in Magrini that 

other circumstances do not include a challenge to the 

substance of the designated physician’s actual deter-

min[ation] that failure to hospitalize such person 

would create a likelihood of serious harm by reason 

of mental illness,’ G.L. c. 123, § 12(b), ¶ 1, because 

the Legislature has already established an appropriate 

time to challenge that determination, namely, at the 

hearing afforded to a person when the hospital is 

seeking the person’s continued commitment beyond 

the three-day hospitalization.  

Newton-Wellesley Hosp. v. Magrini, 451 Mass. at 784 n.13.  

The dictum in Magrini lacks a substantial constitutional basis. A person admitted 

against his or her will to a mental health facility suffers a substantial deprivation 

of liberty and, therefore, must be afforded significant and meaningful due pro-

cess protections. See, e.g., Humphrey v. Cady, 405 U.S. 504 (1972); Baxstrom v. 

Herold, 383 U.S. 107 (1966); Commonwealth v. Nassar, 380 Mass. 908 (1980); 

Superintendent of Worcester State Hosp. v. Hagberg, 374 Mass. 271 (1978). A 

Section 12(b) admission is analogous to, and at least as onerous as, a warrantless 

arrest. The admission results from a private citizen’s (i.e., the designated physi-

cian’s) assessment of the person’s mental health, much as a warrantless arrest is 

the result of a police officer’s assessment of a person’s conduct. It is therefore 

appropriate that in a Section 12(b) commitment the same factor (i.e., the physi-

cian’s exercise of professional judgment) be at issue and the same quantum of 

proof be applied by a reviewing court as is applicable in the warrantless arrest 

context. 

At an emergency hearing under Section 12(b), the facility should be made to 

show, by at least a preponderance of the evidence, that at the time of admission 

the facts and circumstances known to the designated physician were sufficient to 

warrant a reasonable designated physician to conclude that the failure to hospi-

talize the person would create a likelihood of serious harm by reason of mental 

illness. Cf. Commonwealth v. Bruno, 432 Mass. 489, 513 (2000) (loss of liberty 
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when temporarily committed is tantamount to infringement of arrest; probable 

cause finding required). 

The Supreme Judicial Court’s holding that a subsequent commitment hearing is 

the appropriate time to challenge the designated physician’s determination that a 

person met the commitment criteria for admission (see Newton-Wellesley Hosp. 

v. Magrini, 451 Mass. at 784 n.13) is without merit. The reality is that at the 

commitment hearing, courts do not consider the propriety of a person’s admis-

sion since they will focus on the respondent’s condition at the time of the trial on 

the merits. The Supreme Judicial Court in Magrini made it clear that the District 

Court may not refuse to consider whether the criteria for admission under G.L. 

c. 123, § 12(b) were met and, therefore, whether the admission was proper. 

Where it is determined that the criteria were not met, the person was not proper-

ly admitted and the commitment petition must be dismissed. G.L. c. 123, § 7(a) 

(commitment petition may be filed only against a “patient” of a facility). New-

ton-Wellesley Hosp. v. Magrini, 451 Mass. at 784. 

(f) Warrants of Apprehension 

A warrant of apprehension issued on less than reasonable cause to believe that 

failure to hospitalize poses a likelihood of serious harm, is invalid. The purpose 

of a warrant of apprehension is to allow for an examination by a designated phy-

sician or qualified psychologist to determine whether the person is in need of 

hospitalization due to mental illness that makes the person dangerous to himself 

or herself or others. It is clinically inappropriate and legally improper to retain a 

person who has been detained pursuant to a warrant of apprehension in police 

custody. If the person served with the warrant cannot be brought before a court 

clinician immediately, the warrant should not be executed and other steps should 

be taken, if necessary (e.g., the police may apply for admission pursuant to G.L. 

c. 123, § 12(a)). The District Court warrant of apprehension provides that the 

warrant is not to be executed “unless the respondent can be brought before a 

judge prior to 4:30 p.m. on the same day.” G.L. c. 123, § 12(e).  

Of similar concern is the duration or effective length of a warrant of apprehen-

sion. The purpose of the warrant is a forensic evaluation and, if warranted, hos-

pitalization of a person who is alleged to be a danger to himself or herself or 

others at the time the Section 12(e) application is made and heard. Given the 

fluid nature of mental illness, to conclude that the information as to the person’s 

behavior and condition upon which the court had relied in issuing a warrant of 

apprehension remains pertinent two days, one week, or two weeks later is quite 

unrealistic. The District Court warrant of apprehension requires that an expira-

tion date be listed, but no directive or guidance as to a standard or maximum 

duration is provided. G.L. c. 123, § 12(e). As a rule, these warrants should only 
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be issued when the court is open and the person can be apprehended and brought 

before the court. 

§ 2.5 COMMITMENT FOR ALCOHOLISM 

OR SUBSTANCE ABUSE 

A person found to be an alcoholic or substance abuser may be committed by a 

justice of the District Court or Juvenile Court for up to ninety days, if the court 

finds that there exists a likelihood of serious harm by reason of the alcoholism or 

substance abuse. G.L. c. 123, § 35. (As of this writing, the Trial Court is consid-

ering proposed rules of procedure for Section 35 commitments.) 

The petition may be filed with the District or Juvenile Court by a police officer, 

physician, spouse, blood relative, guardian, or court official. Upon receipt of the 

petition, the court must immediately schedule a hearing and cause the person to 

be served with a summons and a copy of the petition. Should the person fail to 

appear, an arrest warrant may issue. If, at the time of the filing of the petition, 

the court has reasonable grounds to believe that the person will not appear and 

that delay would present an immediate danger to the person’s physical well-

being, the court may issue a warrant of apprehension. G.L. c. 123, § 35. Howev-

er, the person may not be arrested pursuant to a warrant unless he or she will be 

presented immediately before the judge. G.L. c. 123, § 35, ¶ 3. 

Upon arrival at the court, the person must be examined by a qualified physician, 

qualified psychologist, or, effective January 1, 2015, an LICSW who has been 

designated to conduct such examinations. 104 C.M.R. § 33.06. The person has 

the right to counsel; if indigent, the court must immediately appoint counsel. 

G.L. c. 123, § 35, ¶ 3. Counsel should be appointed from CPCS’s list of certified 

mental health attorneys. Given the emergency nature of proceedings under Sec-

tion 35, however, a bar advocate or lawyer-of-the-day may be appointed if men-

tal health counsel is not readily available. The person also has the right to pre-

sent testimony, including expert testimony, at the trial. G.L. c. 123, § 35, ¶ 3. 

If the court finds that the person is an alcoholic or substance abuser, as those 

terms are defined in G.L. c. 123, § 35, and there is a likelihood of serious harm 

as a result, the person may be committed for a period not to exceed ninety days 

to a public or private inpatient facility approved by the Department of Public 

Health (DPH) for the care and treatment of alcoholism or substance abuse. If 

necessary to ensure the person’s or others’ safety, males may be committed to 

the Massachusetts Alcohol and Substance Abuse Addiction Center (MASAAC) 

at the Massachusetts Correctional Institution at Bridgewater, and females may 

be committed to the Massachusetts Correctional Institution at Framingham. If 
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the person is committed to MCI Bridgewater or MCI Framingham, they must be 

housed and treated separately from convicted criminals. G.L. c. 123, § 35, ¶ 4. 

The commitment should be followed by the availability of case management 

services provided by the Department of Public Health for up to one year. The 

superintendent of the facility must review the necessity of the commitment on 

days thirty, forty-five, sixty, and seventy-five for as long as the commitment 

continues. A person so committed may be released prior to the expiration of the 

period of commitment upon written determination by the superintendent that 

release of that person will not result in a likelihood of serious harm. There is no 

provision for further hearing or judicial review, and the court does not need to 

approve the discharge. If the person is a defendant in a pending criminal pro-

ceeding and is held on bail or otherwise subject to judicial or probation supervi-

sion, he or she will be returned to court where those charges are pending.  

§ 2.5.1 Practice Advocacy 

(a) Requisite Findings 

Commitment must be based on “competent testimony, which shall include, but 

not be limited to, medical testimony.” G.L. c. 123, § 35, ¶ 4. Regardless of the 

evidence presented by lay witnesses, including those familiar with the person’s 

behavior and use of alcohol or controlled substances, there must be testimony by 

a physician or other person who can offer competent medical testimony. That 

testimony must establish that the person is an alcoholic or substance abuser as 

defined in the statute and that it is as a result of such condition there is a likeli-

hood of serious harm. It is questionable whether a psychologist or social worker 

can provide medical testimony.  

(b) Due Process and Commitments Under G.L. c. 123, § 35 

The statute and case law provide little guidance as to what substantive or proce-

dural rights, beyond the right to counsel, are guaranteed to persons subject to 

G.L. c. 123, § 35. It is anticipated that the Trial Court will be promulgating rules 

for the handling of substance abuse commitments in response to the single jus-

tice decision in In re Henley, SJ-2013-0288 (July 23, 2014). The respondent 

must be given the opportunity to consult with counsel prior to any examination 

by a court or other forensic clinician. Counsel, with the consent of their client, 

should be present during the examination. Clients should be advised that they do 

not have to answer any questions, can stop answering questions at any time, and 

that anything they tell the evaluator is neither privileged nor confidential. The 
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court should not make any inferences from the client’s exercise of these rights. 

See Commonwealth v. Lamb, 365 Mass. 265 (1974). 

The burden of going forward and the burden of proof rest with the petitioner. 

The applicable standard of proof, however, is unclear. Because involuntary con-

finement constitutes a substantial deprivation of liberty, a person should be af-

forded the full panoply of due process protections. See, e.g., Humphrey v. Cady, 

405 U.S. 504 (1972); Baxstrom v. Herold, 383 U.S. 107 (1966); Commonwealth 

v. Nassar, 380 Mass. 908 (1980); Worcester State Hosp. v. Hagberg, 374 Mass. 

271 (1978). Counsel should argue for application of the reasonable doubt stand-

ard, the standard applicable to psychiatric commitment proceedings under G.L. 

c. 123, §§ 7 and 8. See Worcester State Hosp. v. Hagberg, 374 Mass. 271 (1978). 

At a minimum, the U.S. Constitution requires clear and convincing evidence. 

Addington v. Texas, 441 U.S. 418 (1979). Further, counsel should be afforded 

sufficient opportunity to prepare for hearing and to retain an independent clini-

cian. Cf. G.L. c. 123, § 5. However, since the statute does not provide for pretrial 

detention, there may be practical issues to be resolved if an independent clini-

cian is not immediately available.  

(c) Privilege 

Prior to an examination under G.L. c. 123, § 35, the qualified physician must 

inform the person that any communication made by the person will not be privi-

leged and may be divulged to the court. Any waiver of this right must be know-

ing, intelligent, and voluntary. Cf. In the Matter of Laura L., 54 Mass. App. Ct. 

853 (2002). 

(d) Warrants of Apprehension 

A warrant of apprehension issued on less than reasonable cause to conclude that 

the person is an alcoholic or substance abuser as defined in the statute is invalid. 

Similarly, a warrant of apprehension that cannot be executed in a timely manner 

may become stale since it was issued on the basis of then-existing conditions or 

circumstances. 
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EXHIBIT 2A—DMH Policy on Informed Consent 

DMH POLICY 

Title: Medication Education, Capacity Policy #: 14-01 

Assessment, and Informed Consent Date Issued: July 1, 2014 

For Psychiatric Medications  Effective Date: September 29, 2014 

Approval by Commissioner:  

Signature: Marcia Fowler  Date: 

I. PURPOSE 

Informed Consent is integral to person and family-centered approaches and 

principles of recovery and resiliency. The purpose of this policy is to safeguard 

the rights of Adults and Minors who are prescribed Psychiatric Medications by 

establishing a process to obtain Informed Consent. This is accomplished by en-

suring that Medication Education is done, individuals are assessed for Capacity, 

and Informed Consent or legal authorization for treatment is obtained in accord-

ance with Massachusetts law and good clinical practice. This Policy repeals and 

replaces DMH Policies 83-50 and 96-3R. 

II. SCOPE 

This policy applies to all DMH-operated and contracted facilities and programs 

(e.g., partial hospitalization programs and Programs of Assertive Community 

Treatment) in which Psychiatric Medications are prescribed. This includes inpa-

tient facilities, outpatient programs and Intensive Residential Treatment Pro-

grams (IRTPs) and the Clinically Intensive Residential Treatment Program 

(CIRT). 

III. DEFINITIONS 

Adult: An individual who is 18 years of age or older. 

Capacity: A clinical judgment that an individual has the ability to provide In-

formed Consent to treatment with Psychiatric Medications. 

Emancipated Minor: A person under the age of 18 years who has achieved 

independence from parental authority by operation of law in accordance with 

M.G.L. c. 112, §§ 12E or 12F. 
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Health Care Agent (HCA): An Adult with authority to make health care deci-

sions for another Adult pursuant to a Health Care Proxy executed in accordance 

with M.G.L. c. 201D. 

Health Care Proxy: A document delegating to a Health Care Agent the authori-

ty to make health care decisions in accordance with the requirements of M.G.L. 

c. 201D. Incapacitated Person: A person who has been determined by a Probate 

or District Court to lack Capacity to give Informed Consent. 

Informed Consent: A decision to accept or refuse recommended treatment 

which is: 1) based on adequate knowledge of the information relevant to the 

decision being made, 2) made voluntarily, and 3) made by an individual who has 

Capacity to make the decision. 

Lamb Warning: A notification given to an individual by a Prescribing Clini-

cian, prior to an evaluation, that the individual’s participation is voluntary and 

may be terminated at any time, and that any communications made during the 

course of the evaluation will not be privileged and may be disclosed in court 

proceedings. A Lamb Warning is only valid if the individual knowingly and vol-

untarily agrees to waive the privilege upon receiving such notification. 

Legally Authorized Representative (LAR): A guardian or other fiduciary 

granted applicable authority by a court of competent jurisdiction or, in the case 

of a Minor, the parent(s) or other individual or entity with legal custody of the 

Minor. For the purpose of this policy, the term “LAR” is limited to those LARs 

who are authorized to make health care decisions. 

Mature Minor: A Minor who does not meet the criteria for emancipation, who 

is deemed capable of providing Informed Consent to treatment, and for whom a 

determination has been made that it would not be in the minor’s best interest to 

notify the parent(s) of the medical treatment for which Informed Consent is be-

ing sought. 

Medication Education: Education and information provided to an individual 

regarding Psychiatric Medications, their purpose, benefits, risks and alternatives, 

which is necessary for Informed Consent and which promotes the individual’s 

full participation in the decision-making process. 

Minor: An individual under the age of 18 years. 

Prescribing Clinician: A licensed physician or other licensed clinician who is 

authorized under Massachusetts law to prescribe Psychiatric Medications. 

Psychiatric Medications: Medications prescribed to treat symptoms of mental 

illness. Such medications include, but are not limited to, antipsychotic medications. 
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Rogers Monitor: An individual appointed by the court to monitor an individu-

al’s treatment with medication pursuant to a Substituted Judgment Treatment 

Order.  

Substituted Judgment Treatment Order (commonly referred to as a Rogers 

Order or 8B): A Probate or District Court order which authorizes the admin-

istration of antipsychotic medications or other Psychiatric Medications in ac-

cordance with an approved treatment plan to an individual who has been adjudi-

cated to lack Capacity to give Informed Consent. 

IV. POLICY STATEMENT 

DMH acknowledges and supports the desire of all individuals to be strong 

agents in determining the course of their own lives and control their own minds 

and bodies, including the Psychiatric Medication treatment choices they make. 

An individual’s ability to meaningfully understand information about Psychiatric 

Medications, to process medication and treatment information, and to give In-

formed Consent may vary over time, including having the Capacity to make 

certain Psychiatric Medication treatment decisions while lacking Capacity to 

make other treatment decisions. DMH recognizes its obligation to afford all in-

dividuals, including Minors, regardless of their assessed Capacity status, the 

right to receive Medication Education pertaining to their Psychiatric Medication 

treatment and, to the extent possible, participate in all phases of the deci-

sionmaking process concerning treatment with these medications. 

This policy is governed by the following principles: 

 Prescribing Clinicians should provide Medication Education on 

an ongoing basis throughout an individual’s course of treatment 

regardless of Capacity in a manner that promotes an individual’s 

participation in all aspects of the decision-making processes 

around Psychiatric Medications. 

 An Adult is presumed to have Capacity to provide Informed Con-

sent unless a court of competent jurisdiction determines otherwise. 

 An individual’s Capacity and ability to give Informed Consent 

may vary over time and the assessment of these areas should be 

dynamic throughout an individual’s course of treatment. 

 Prescribing Clinicians should work with individuals towards in-

creasing their Capacity to give Informed Consent. 

 Promoting an individual’s participation in all aspects of the deci-

sion-making process concerning the use of Psychiatric Medica-
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tion and negotiating Psychiatric Medication treatment will en-

hance treatment understanding, adherence, and health outcomes. 

 All information related to Medication Education and Informed 

Consent must be provided in the person’s preferred language for 

discussing healthcare and in terms that the individual, LAR or 

HCA can understand. 

V. PRESCRIBING CLINICIAN’S RESPONSIBILITIES 

The following process must be used when prescribing Psychiatric Medication: 

 to the extent possible and consistent with the individual’s ability 

to understand, provide Medication Education to the individual, 

LAR or HCA about options for treatment, the proposed treatment, 

treatment changes and address the development of any adverse 

reactions related to the use of Psychiatric Medication(s) in a man-

ner that promotes an individual’s participation in all aspects of the 

decision-making process; 

 determine the Capacity of the individual to consent or refuse the 

proposed/recommended Psychiatric Medication(s); 

 obtain Informed Consent for Psychiatric Medications; 

 obtain consent from a HCA, where applicable; 

 apply for Substituted Judgment Treatment Orders, if necessary; 

 assess the need for further Medication Education, need for updat-

ed capacity assessment, and need for obtaining new/updated In-

formed Consent on an ongoing basis and, at a minimum, at each 

periodic review; and 

 document in the individual’s medical record, as applicable, the 

Medication Education provided, Capacity assessment, Informed 

Consent, persons involved and actions taken. 

A. Providing Medication Education. The Prescribing Clinician is responsible 

for providing ongoing Medication Education to the individual for whom Psychi-

atric Medication(s) is being proposed, including Minors, and to an LAR or 

HCA, as applicable. Individuals (including LARs and HCAs, as applicable) 

shall be offered the opportunity to ask questions, discuss the information provid-

ed by the Prescribing Clinician, and negotiate implementation of treatment with 

Psychiatric Medications. 
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1. The information provided shall include the need for the Psychiatric Med-

ication(s); the type of Psychiatric Medication(s) being recommended; the 

benefits, risks, and possible drug interactions of the proposed or alternative 

treatment with Psychiatric Medication(s); alternative treatments (including 

no Psychiatric Medications); and the likely clinical outcomes with and 

without treatment with Psychiatric Medications. The Prescribing Clinician 

must also provide access to additional reliable written information concern-

ing the proposed and alternative Psychiatric Medications. 

2. All forms of Medication Education must be sensitive to the developmen-

tal needs of individuals of different ages and capacities. 

3. The Prescribing Clinician must inform the individual, if they have Capac-

ity, or the individual’s LAR or HCA, if any, of the right to consent to or re-

fuse any or all of the non-court authorized Psychiatric Medications, and if 

consent is given, of the right to withdraw it at a future time. 

4. If an individual lacks the Capacity to give Informed Consent for their 

own Psychiatric Medications, the Prescribing Clinician still must provide 

the information outlined in V.A.1 to the individual, to the extent possible, 

and consistent with the person’s age and ability to understand. 

B. Determining Capacity 

1. When a Prescribing Clinician has reason to believe that a formal assess-

ment of an individual’s Capacity to make decisions concerning Psychiatric 

Medications is needed, a Lamb Warning must be given at the start of the 

Capacity evaluation. 

2. The Prescribing Clinician must make a determination regarding the indi-

vidual’s Capacity based on their best clinical judgment of the individual’s 

ability to reasonably understand the information, to understand how infor-

mation applies to them, to reason about information provided and to make 

and express choices. 

3. The Prescribing Clinician must assess an individual’s Capacity when first 

evaluating the individual for Psychiatric Medications and anytime when it 

appears that an individual's ability to understand and process information 

has changed. 

4. Assessing the capacity of individuals taking Psychiatric Medications 

should also occur, at a minimum, at each periodic review for individuals at 

facilities (see 104 CMR 27.11) or annually for individuals treated in com-

munity based settings. 
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5. If the Prescribing Clinician believes that an Adult who has been adjudi-

cated as an Incapacitated person has regained the Capacity to give Informed 

Consent, the Prescribing Clinician should consult with legal counsel. 

C. Obtaining Informed Consent. After determining an individual has Capacity, 

the Prescribing Clinician must obtain verbal Informed Consent prior to prescrib-

ing Psychiatric Medications and, pursuant to Section V.F.6, written Informed 

Consent as soon as possible thereafter. If an individual deemed not to have Ca-

pacity to consent for prescribed Psychiatric Medications agrees to accept rec-

ommended treatment with Psychiatric Medications, the administration of Psy-

chiatric Medications may occur, provided the Prescribing Clinician initiates the 

process to obtain a Substituted Judgment Treatment Order (See Addendum). 

D. Pursuing a Substituted Judgment Treatment Order. If an individual is 

clinically determined not to have Capacity, the Prescribing Clinician must initi-

ate the process to obtain a Guardianship or Substituted Judgment Treatment Or-

der pursuant to existing DMH practice. A Prescribing Clinician who initiates the 

process to obtain a Substituted Judgment Order is expected to cooperate with the 

requirements for completing a medical certificate and affidavit and for maintaining 

such orders in effect. Special considerations apply to Minors, see Section G.4. 

E. Review of Informed Consent 

1. If the care of an individual is transferred to a new Prescribing Clinician, 

the new Prescribing Clinician must review the written Informed Consent 

obtained by the prior Prescribing Clinician and assess the individual’s Capaci-

ty. 

2. If the Prescribing Clinician becomes aware that the individual has con-

cerns about any aspect of the Psychiatric Medication(s) prescribed, these is-

sues must be discussed with the individual and, if applicable, the individu-

al’s LAR or HCA by the Prescribing Clinician. The Prescribing Clinician 

should consult with the DMH legal office to determine whether these con-

cerns need to be brought to the attention of the court, defense counsel, or 

Rogers Monitor, where applicable. 

3. An individual deemed capable, or an LAR or HCA on behalf of the indi-

vidual, can withdraw consent for a Psychiatric Medication(s) any time and 

such withdrawal must be documented pursuant to Section V.F, provided 

however that treatment authorized under a Substituted Judgment Treatment 

Order is not subject to the consent or withdrawal of consent by an Individu-

al, LAR or HCA. If consent is withdrawn, the Prescribing Clinician should 

consult with the DMH legal office to determine appropriate next steps. 
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F. Documentation 

1. The Prescribing Clinician must document the Medication Education pro-

vided to an individual or their LAR or HCA, including the issues discussed, 

and outcome of the discussion. The source of any written medication infor-

mation given to an individual must also be documented. 

2. The Prescribing Clinician must document in the individual’s medical rec-

ord that a Lamb Warning was provided to the individual at the start of each 

Capacity examination. 

3. The Prescribing Clinician must document all evaluations of Capacity that 

they conduct and if the individual is deemed to lack Capacity, what actions, 

if any, the Prescribing Clinician has taken as a result of that determination. 

4. The Prescribing Clinician must document the individual’s, LAR’s, or 

HCA’s verbal agreement or refusal to accept Psychiatric Medication(s). 

With refusals, the expressed basis of the refusal should also be documented. 

5. The Prescribing Clinician must document the occurrence of ongoing re-

views conducted in accordance with Sections V.B and E., above. 

6. The requirements outlined in V.F.1-5 must be documented on the DMH 

approved Medication Education/Capacity Assessment/Informed Consent 

progress note template and the individual must be asked to sign the progress 

note indicating review and agreement. The progress note with the individu-

al’s signature must be stored in the progress note section of the individual’s 

medical record. 

7. The reasons for any emergency treatment with Psychiatric Medications in 

accordance with V.G.5, below, must be documented in the individual’s med-

ical record. 

G. Other Considerations 

1. Limited Authority of Guardians. Since a guardianship decree may limit 

the powers of the guardian, it is important to review the decree to determine 

the scope of the guardian’s authority. In most cases, a guardian will have au-

thority to consent to service planning, routine and preventative care, and 

Psychiatric Medications such as antidepressants, anti-anxiety medication, or 

mood stabilizers. A guardian, however, does not have any authority to con-

sent or withhold consent to the administration of antipsychotic medication. 

Only a court of competent jurisdiction can authorize such treatment pursu-

ant to a Substituted Judgment Treatment Order. 
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2. Health Care Proxy 

a. The application and utilization of Health Care Proxies is governed by 

M.G.L. c.201D. 

b. A valid Health Care Proxy may be executed by an Adult who has not 

been adjudicated Incapacitated and who has the Capacity to delegate 

health care decisions to another person in accordance with M.G.L. 

c. 201D. 

c. A Health Care Agent has the authority to make health care decisions 

only when a Prescribing Clinician determines in accordance with 

M.G.L. c. 201D that an individual lacks Capacity to make or communi-

cate his or her own health care decisions. The extent of the HCA’s au-

thority may be limited by the express terms of the proxy. 

d. Notice of a determination that an individual lacks Capacity to make 

health care decisions must be given orally and in writing to the individ-

ual, where there is any indication that the individual may comprehend 

such notice, to the HCA and, if the individual is in or transferred from a 

mental health facility, to the facility director. 

e. If an individual has a HCA and the Prescribing Clinician determines 

that the Adult does not have the Capacity to give Informed Consent, 

then the HCA must provide Informed Consent provided that the Health 

Care Proxy does not limit the HCA’s authority to do so. If the individu-

al does not have the Capacity to give Informed Consent and the HCA 

does not have the authority to consent to treatment with Psychiatric 

Medications, a guardianship or Substituted Judgment Treatment Order 

must be obtained (see Section V.D). 

f. The HCA can make all medical decisions the principal could make 

unless the authority is limited by the express terms of the Health Care 

Proxy. 

g. If the individual revokes the Health Care Proxy either in writing or 

verbally, the HCA immediately loses authority to provide consent on 

the individual’s behalf. If the Prescribing Clinician determines that the 

individual continues to lack Capacity at the time he or she objects to the 

HCA’s treatment decision or revokes the applicable Health Care Proxy, 

the Prescribing Clinician must initiate legal proceedings to affirm the 

Health Care Proxy or seek appointment of a guardian and Substituted 

Judgment Treatment Order. 
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h. A HCA who has been delegated authority under a Health Care Proxy 

executed in accordance with another state’s statute may have the same 

authority as a HCA under a M.G.L. c. 201D Health Care Proxy, depend-

ing on the applicable state statute. In this situation, a Prescribing Clini-

cian must consult with the facility’s or program’s DMH legal office. 

3. Emancipated Minors and Mature Minors 

An Emancipated Minor or Mature Minor is entitled to consent to medical 

treatment to the same extent and in the same manner as an Adult. 

4. Minors 

Special procedures apply to children in the care and custody of the Depart-

ment of Children and Families (DCF) or the custody of the Department of 

Youth Services (DYS). Informed Consent for treatment with Psychiatric 

Medications must be obtained in accordance with DCF and DYS regula-

tions and policies and any agreements between those agencies and the Mi-

nor’s LAR. Any questions concerning Informed Consent should be referred 

to the DMH legal office to consult with DCF or DYS counsel. 

Children who are not in the care or custody of DCF or DYS and who re-

ceive services from DMH will rely on their LAR to provide Informed Con-

sent on their behalf. Any questions concerning the LAR’s authority to give 

Informed Consent should be referred to the DMH legal office. 

5. Emergency Treatment 

Any Adult or Emancipated Minor who is believed to lack the Capacity to 

provide Informed Consent to treatment with antipsychotic medication, but 

who is not the subject of a Substituted Judgment Order, has a right to refuse 

such treatment. This right may be overridden only in an emergency (see 104 

CMR 27.10(1)(d)) to prevent the immediate, substantial, and irreversible 

deterioration of the individual’s mental illness after consultation with the 

appropriate Facility Medical Director or Area Medical Director.  

If the Prescribing Clinician determines that antipsychotic medications 

should be continued beyond the immediate, short-lasting emergency situa-

tion, the Prescribing Clinician must initiate the process to obtain a Substi-

tuted Judgment Treatment Order. 

6. Routine and Preventative Care 

Routine and preventative care provided in DMH facilities includes standard 

medical examinations, clinical tests, immunizations, and treatment for mi-



ADMISSION TO A PSYCHIATRIC FACILITY  

6th Edition 2015 2–33 

nor illnesses and injuries. A Competent Adult, LAR or Health Care Agent 

has the right to refuse routine and preventative treatment; however, this 

right may be overridden by the facility director when the treatment consists 

of a complete physical and lab tests required by law upon admission and 

annually thereafter, or immunizations required by law or necessary to pre-

vent the spread of infection or disease. 

VI. ADMINISTRATIVE RESPONSIBILITIES 

A. Each facility or program covered under this policy shall ensure that Prescrib-

ing Clinicians have access to reliable written electronic medication information 

in common, everyday language about each prescribed Psychiatric Medication 

that is sensitive to the developmental needs of individuals of different ages and 

capacities. 

B. Each facility or program covered under this policy shall ensure that Prescrib-

ing Clinicians, other staff involved in Psychiatric Medication administration, 

dispensing and education, and Human Rights Officers receive training regarding 

the requirements of this policy. 

C. Each facility or program covered under this policy shall ensure, where appli-

cable, that a current copy of each individual’s Health Care Proxy, guardianship 

decree or Substituted Judgment Treatment Order is placed in the legal section of 

the individual’s medical record. 

VII. IMPLEMENTATION RESPOSIBILITY 

The Deputy Commissioner for Clinical and Professional Services is responsible 

for ensuring that the person in charge of each facility or program implements 

this policy. This includes assuring that every Prescribing Clinician and Human 

Rights Officer understands their responsibilities with regard to helping individu-

als, and their LAR and/or HCA, as applicable, in the facility or program to un-

derstand their rights to provide Informed Consent for treatment with Psychiatric 

Medications. 

VIII. REFERENCES 

The following statutes, regulations and policies are applicable to this policy: 

M.G.L. c. 111, §70E (Public Health); MGL c. 112, §§12E and 12F (Minors Con-

sent to Certain Treatments); M.G.L. c. 123, §8B (District Court Substituted 

Judgment Treatment Orders); M.G.L. c. 190B, §§ 5-209, 5-306A, 5-308, 5-309, 

5-311 (Guardianships and Substituted Judgment Treatment Orders); M.G.L. 

c. 201D, §§2, and 5-7(Health Care Proxies); 104 CMR 25.04, 27.10 – 27.12, 
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28.02, 28.03, 28.06 and 28.10 (DMH); 110 CMR 11.00 (DCF), and 109 CMR 

11.00 (DYS). 

IX. REVIEW 

This policy shall be reviewed six months after its effective date and at least eve-

ry three years thereafter. 

X. ATTACHMENTS 

A. Decision Charts Concerning Treatment Situations 

B. DMH Consent Form for Psychiatric Medications 

DECISION CHART CONCERNING PSYCHIATRIC 

MEDICATION TREATMENT FOR ADULTS* 

*Prescribing Clinicians are cautioned to review the analysis in the DMH In-

formed Consent Policy for Psychiatric Medications and/or consult with legal 

counsel rather than relying solely on this Decision Chart. 

Patient’s Legal 

Status 

Accepts Treatment Refuses Treatment Emergency 

Treatment (Section 
V.G. 5) 

Has Capacity Treat Do not treat Do not treat if 
individual refuses 
treatment 

Does not appear to 
have Capacity 

Treat while pursuing a 
guardianship or 
Substituted Judgment 
Treatment Order 

Do not treat Obtain a 
Substituted Judgment 
Treatment Order 

Treat while pursuing 
a guardianship or 
Substituted Judgment 
Treatment Order 

Adjudicated 
Incapacitated with 
Substituted Judgment 
Order 

Follow Substituted 
Judgment Order 

Follow Substituted 
Judgment Order 

Treat on an interim 
basis while following 
procedures to modify 
Substituted Judgment 
Order 
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Patient’s Legal 

Status 

Accepts Treatment Refuses Treatment Emergency 

Treatment (Section 
V.G. 5) 

Adjudicated 
Incapacitated without 
Substituted Judgment 
Order 

Treat with nonanti-
psychotics with 
guardians consent, and 
may treat with anti-
psychotic medication 
while pursuing a 
Substituted Judgment 
Order 

Do not treat Follow 
procedures to obtain a 
Substituted Judgment 
Order 

Treat on an interim 
basis while following 
procedures to obtain 
a Substituted 
Judgment Order 

LAR is parent with 
legal custody 

Treat with consent of 
parent 

Treat with consent of 
parent 

Treat with consent of 
parent 

LAR is court-
appointed guardian 

Treat with nonanti-
psychotics with 
guardian’s consent; 
treat with anti-
psychotics while 
pursuing Substituted 
Judgment Treatment 
Order 

Treat with nonanti-
psychotics with 
guardian’s consent; do 
not treat with anti-
psychotics without 
Substituted Judgment 
Treatment Order 

Treat while pursuing 
Substituted Judgment 
Treatment Order 

In custody of DCF, 
i.e. placed in custody 
of DCF pursuant to 
court order or 
through adoption 
surrender. 

Defer to DCF re 
consent requirement 
for non-extraordinary 
treatment. Treatment 
with antipsychotics 
requires Substituted 
Judgment Treatment 
Order. 

Defer to DCF re 
consent requirement 
for non-extraordinary 
treatment. Treatment 
with antipsychotics 
requires Substituted 
Judgment Treatment 
Order. 

Treat while pursuing 
Substituted Judgment 
Treatment Order. 
Consult with DCF. 

In care of DCF, i.e., 
receiving services 
from DCF pursuant 
to a Voluntary 
Placement 
Agreement 

Defer to DCF re 
consent requirement 
for non-extraordinary 
treatment. Treatment 
with antipsychotics 
requires authorization 
by parent with legal 
custody or Substituted 
Judgment Treatment 
Order. 

Defer to DCF re 
consent for routine 
treatment. Treatment 
with antipsychotics 
requires authorization 
by parent with legal 
custody or Substituted 
Judgment Treatment 
Order 

Treat with consent of 
parent with legal 
custody or treat while 
pursuing Substituted 
Judgment Treatment 
Order. Consult with 
DCF. 
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Patient’s Legal 

Status 

Accepts Treatment Refuses Treatment Emergency 

Treatment (Section 
V.G. 5) 

In custody of DYS 
(and neither 
emancipated nor 
deemed a mature 
minor) 

Consent/authorization 
must be obtained from 
parent/guardian (see 
above) or authorized 
by court., i.e., 
Substituted Judgment 
Treatment Order 

Consent/authorization 
must be obtained from 
parent/guardian (see 
above) or authorized 
by court., i.e., 
Substituted Judgment 
Treatment Order 

Treat with consent of 
parent with legal 
custody or treat while 
pursuing Substituted 
Judgment Treatment 
Order. Consult with 
DYS. 

Emancipated Minor, 
with capacity to 
make treatment 
decisions. 

Treat  Do not treat 
(assessment of 
capacity may be 
clinically indicated) 

Do not treat if 
individual refuses 
treatment 
(assessment of 
capacity may be 
clinically indicated) 

Emancipated Minor, 
who lacks capacity to 
make treatment 
decisions and who 
has not been 
adjudicated to be 
incapacitated. 

Treat, while pursuing 
guardianship (for 
nonextraordinary 
treatment) or 
Substituted Judgment 
Treatment Order. 

Do not treat: need to 
obtain guardianship 
(for non-extraordinary 
treatment) or 
Substituted Judgment 
Treatment Order 

Treat while pursuing 
Substituted Judgment 
Treatment Order 

Emancipated Minor, 
adjudicated 
incapacitated without 
substituted judgment 
treatment order 

Treat with nonanti-
psychotics with 
guardian’s consent 
and may treat with 
antipsychotics while 
pursuing court 
authorization 

Treat with nonanti-
psychotics with 
guardian’s consent 
and may treat with 
antipsychotics while 
pursuing court 
authorization 

Treat while pursuing 
court authorization 

Emancipated Minor, 
adjudicated 
incapacitated with 
substituted judgment 
order 

Treat in accordance 
with substituted 
judgment treatment 
order 

Treat in accordance 
with substituted 
judgment treatment 
order 

Treat in accordance 
with order; treat and 
follow procedures to 
amend/modify 
substituted judgment 
treatment order 
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Patient’s Legal 

Status 

Accepts Treatment Refuses Treatment Emergency 

Treatment (Section 
V.G. 5) 

Mature Minor 
(deemed to have 
capacity) 

Treat Do not treat 
(Reassessment of 
capacity and pursuit of 
substituted judgment 
order may be 
clinically indicated) 

Do not treat if 
individual refuses 
treatment (unless 
reassessed as 
incapacitated and 
pursuing court 
authorization) 

Minor with LAR 
whose capacity or 
decisionmaking 
authority is unclear. 

Consult legal office  Consult legal office  Consult legal office 

*This Decision Chart provides a summary of consent/authorization requirements 

for individuals who receive psychiatric medication treatment. Prescribing Clini-

cians are cautioned to review DMH Policy: Medication Education, Capacity 

Assessment, and Informed Consent for Psychiatric Medications and/or consult 

with legal counsel in individual cases. 
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EXHIBIT 2B—CPCS Performance Standards 

Governing the Representation of Indigent Persons 

in Civil Commitment Cases, Standard 3 

M E M O R A N D U M 

TO:  District Court Judges and Clerk-Magistrates 

FROM:  Hon. Lynda M. Connolly, Chief Justice 

DATE:  August 22, 2008 

SUBJECT: Mental health emergency hearings under G.L. c. 123, § 12(b) 

In Newton-Wellesley Hosp. v. Magrini, 451 Mass. 777, 889 N.E.2d 929 (July 10, 

2008), the Supreme Judicial Court clarified several aspects of mental health 

emergency hearings. Such hearings are available under the third paragraph of 

G.L. c. 123, § 12(b), which provides that a person who is involuntarily admitted 

to a mental health facility: 

“who has reason to believe that such admission is the 

result of an abuse or misuse of the provisions of this 

subsection, may request, or request through counsel 

an emergency hearing in the district court in whose 

jurisdiction the facility is located, and unless a delay 

is requested by the person or through counsel, the 

district court shall hold such hearing on the day the 

request is filed with the court or not later than the 

next business day.” 

In Magrini, the Court determined that the scope of the “abuse or misuse” of § 

12(b) that may be raised in such emergency hearings is not limited to denial of 

the procedural rights specifically enumerated in § 12(b), and that “the broad 

language serves as a catch-all provision to include other circumstances that have 

resulted in a wrongful § 12(b) admission.” 451 Mass. at 784, 889 N.E.2d at 934. 
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Significantly, the Court also confirmed that an emergency hearing cannot be 

used to challenge the substance of the underlying clinical decision: 

“These other circumstances do not include a chal-

lenge to the substance of the designated physician’s 

actual ‘determin[ation] that failure to hospitalize such 

person would create a likelihood of serious harm by 

reason of mental illness,’ G. L. c. 123, § 12 (b), first 

par., because the Legislature has already established 

an appropriate time to challenge that determination, 

namely, at the hearing afforded to a person when the 

hospital is seeking the person’s continued commit-

ment beyond the three-day hospitalization. G. L. c. 

123, §§ 7, 8.” 451 Mass. at 784 n.13, 889 N.E.2d at 

934 n.13. 

This case began with a District Court judge denying the hospital’s civil com-

mitment petition under §§ 7 and 8 because it was not timely filed within three 

business days. Without ever releasing the patient, a hospital physician then re-

admitted him under § 12. The patient’s counsel requested an emergency hearing, 

claiming that the hospital had used § 12 “to effectively countermand a court 

order [of] discharge.” The Magrini decision held that the patient was entitled to 

such a hearing because: 

“The hospital’s conduct of effectuating a second 

§ 12(b) commitment rendered the order directing 

Magrini’s discharge illusory. The hospital never com-

plied with the court order, and instead continued to 

confine Magrini against his will in a locked psychiat-

ric unit. This caused Magrini to be involuntarily con-

fined for eleven days without a hearing. Where Ma-

grini was not afforded his statutory rights and was not 

permitted to be discharged in accordance with a court 

order, he clearly satisfied the minimal showing that 

his second § 12(b) commitment resulted from a mis-

use or abuse under the § 12(b) process.” 451 Mass. at 

784, 889 N.E.2d at 935. 

The Supreme Judicial Court concluded that the District Court should have con-

ducted a hearing on Magrini’s request. However, it did not decide the substan-

tive issue whether an immediate readmission after a discharge based on a proce-

dural error is a “misuse or abuse” of the § 12(b) process, noting: 
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“This is not to say that a hospital could never re-

commit a person on a temporary basis. The statutory 

scheme does not prohibit such action, but that issue is 

not before us.” 451 Mass. at 784 n.14, 889 N.E.2d at 

935 n.14. 

Finally, the Court indicated that if a petition “demonstrate[s] a proper basis” for 

an emergency hearing by making a non-frivolous, “minimal showing that [the] 

commitment resulted from a misuse or abuse under the § 12(b) process,” a judge 

must always conduct a hearing with the patient present (unless the patient 

waives that right): 

“Magrini’s request for an emergency hearing unques-

tionably demonstrated a proper basis of a misuse or 

abuse contemplated under § 12 (b), third par., to war-

rant an emergency hearing . . . . [H]e clearly satisfied 

the minimal showing that his second § 12(b) com-

mitment resulted from a misuse or abuse under the 

§ 12(b) process . . . . [U]nless a request for an emer-

gency hearing on its face is patently frivolous, the ob-

ligation to hold an emergency hearing is mandatory. 

To ensure meaningful review and due process to a 

person whose liberty is then at stake, we further con-

clude that the person temporarily committed has the 

right to be present at the hearing and may be heard. 

The hearing, however, does not necessarily have to 

be an evidentiary one. The judge conducting the hear-

ing will have the discretion to decide whether evi-

dence should be required in light of the abuse or mis-

use alleged” (footnotes omitted). 451 Mass. at 784-

785, 889 N.E.2d at 935-936. 

Please note that the decision required a hearing in a situation that involved only 

a question of law and in which no material facts were in dispute. Magrini ap-

pears to hold that when a patient files a request for an emergency hearing that 

makes a “minimal showing” of misuse or abuse of § 12(b) that is not “patently 

frivolous,” a judge may not resolve either disputed facts or legal claims without 

conducting a hearing at which the patient is present or waives the right to be 

present. This means that it is no longer permissible for a judge sometimes to 

resolve a non-frivolous request for emergency hearing “on the papers” without a 

formal hearing, as suggested in Transmittal 945 (February 23, 2007) and prior 

transmittals. 
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The Magrini opinion does not discuss what would constitute a “patently frivo-

lous” claim. Presumably it would need to be facially irrelevant to the commit-

ment, or undercut by firmly established law or undisputed facts, since Massa-

chusetts appellate courts have regularly held that an unpersuasive argument is 

not the same as a frivolous one. See, e.g., Avery v. Steele, 414 Mass. 450, 455, 

608 N.E.2d 1014, 1017 (1993). As noted above, the opinion clearly indicates 

that a patient may not challenge the substance of the underlying clinical decision 

at an emergency hearing, and therefore such a claim would be frivolous and 

could be denied without a hearing. 

This decision has required a revision of the “REQUEST FOR EMERGENCY 

HEARING” form, which is attached and is also available in the “Forms” section 

of the District Court’s intranet site at http://trialcourtweb/courtsandjudges/

courts/districtcourt/request_for_emergency_hearing123_12b.pdf and our inter-

net site at http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/

request_for_emergency_hearing123_12b.pdf. 

A copy of the Magrini opinion is attached. 



REQUEST FOR EMERGENCY HEARING 
AFTER INVOLUNTARY ADMISSION TO MENTAL HEALTH FACILITY 

G.L. c. 123, § 12(b) 

uDGKET NO fro be lidded by moll Trial Ceurt Of Massachusetts  
District Court Department 

	 District COON 

To be coropreted after consetrahen web a Sieve, d any, and then Ned with the cowl by FAX and a copy coven to the tacitly tit 	lot.  

NAME OF PATIENT 

IN THE MATTER OF 

I, the patient named above, have been involuntarily admitted 

I hereby request an emergency court heanng because I 
misuse of the admission procedure of Massachusetts General 

1. ❑ The hospital did not inform me of my right to request 

2. ❑ The hospital did not notify the Committee for Public 

3. ❑ The Committee for Public Counsel Services did 
represent me did not meet with me. 

4. ❑ A psychiatric examination was not conducted by 

5. ❑ A psychiatric examination woo not conducted within 

6. ❑ Other abuse or misuse of the § 12(b) admission 

Pleaseuree that a designated physiciaresdinicaldeciiou 
harm by reason of mental giness is not subject In madam 

I give permission to the facility io release my mental health 

to 
NAME OF FACILITY 

have reason to believe that my admission resulted from an abuse or 
Laws c. 123, § 12(6): 

a lawyer. 

Counsel Services of my request to have a lawyer. 

not appoint a lawyer to represent me, or the lawyer appointed to 

a physician designated by the Department of Mental Health. 

two hours. 

procedure (describe the alleged abuse or misuse): 

that failure to hospitalize the patient wouldureatea likelihood &serious 
a! an emergency hearing 

records to the court solely for the purpose of the requested hearing_ 

DATE SIGNED 

Upon review of 

❑ The request 

❑ IN THIS 

The patient 

❑ The request 

❑ The 

❑ Other 

COUNSEL A SIGNATURE ,11Emyj 

X 

COURT'S RULING ON 
To be completed by judge arrd rehoped to p 

the above request, the Court hereby ORDERS that: 

for hearing is ALLOWED and a HEARING IS SCHEDULED 

COURT. 	❑ AT THE FACILITY NAMED ABOVE. 

shall be present at such heanng unless through 

for hearing is DENIED because: 

above request does not allege any abuse or misuse 

(o6soribe). 

PATENTS SIGNATuRE 

X 

REQUEST 
tierit and admilling rani* by FAX 

for 

DATE& TIME 

counsel he or she waives the right to be present. 

of the admission procedure of § 12(b). 

DATE JUDGE 

X 

ter DEMI 
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NOTICE: All slip opinions and orders are subject to formal revision and are 

superseded by the advance sheets and bound volumes of the Official Reports. If 

you find a typographical error or other formal error, please notify the Reporter of 

Decisions, Supreme Judicial Court, John Adams Courthouse, 1 Pemberton 

Square, Suite 2500, Boston, MA 02108-1750; (617) 557-1030; SJCReport-

er@sjc.state.ma.us 

SJC-10119 

NEWTON-WELLESLEY HOSPITAL vs. ROBERT MAGRINI. 

Middlesex. May 6, 2008. - July 10, 2008. 

Present: Marshall, C.J., Greaney, Ireland, Spina, Cowin, Cordy, & Botsford, JJ. 

Mental Health. Practice, Civil, Commitment of mentally ill person, Moot case. 

Moot Question. 

Petition filed in the Newton Division of the District Court Department on June 

15, 2006. 

A request for an emergency hearing was considered by Dyanne J. Klein, J. 

The Supreme Judicial Court granted an application for direct appellate review. 

Robert D. Fleischner (J. Paterson Rae with him) for the defendant. 

Michael T. Porter for the plaintiff. 

Beth L. Eisenberg & Stan Goldman, Committee for Public Counsel Services, & 

Jennifer Honig, William Landers, Frank Laski, & Karen Owen Talley, for Men-

tal Health Legal Advisors Committee & others, amici curiae, submitted a brief. 

IRELAND, J. This appeal involves the scope of the statutory right to an emer-

gency hearing afforded under G. L. c. 123, § 12 (b), in connection with the tem-

porary involuntary commitment of a person with mental illness. Robert Magrini, 

who has a schizoaffective disorder, was involuntarily restrained and temporarily 

committed, pursuant to G. L. c. 123, § 12 (a) and (b), to a psychiatric unit of 

Newton-Wellesley Hospital (hospital) despite an order discharging him from 

that unit. Magrini previously had been restrained and temporarily committed to a 

psychiatric unit of the hospital, and had obtained a court order directing his dis-

charge because the hospital did not, with respect to his initial temporary com-

mitment, timely file a petition for his continued involuntary commitment pursu-

ant to G. L. c. 123, §§ 7 and 8. Faced essentially with a recommitment and con-

tinued restraint on his liberty, Magrini requested an emergency hearing under 
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G. L. c. 123, § 12 (b). The request was denied by a District Court judge. Pursu-

ant to G. L. c. 123, § 9 (a),
1
 Magrini appealed to the Appellate Division of the 

District Court Department (Appellate Division), where a divided panel entered a 

decision and order dismissing his appeal. We granted Magrini’s application for 

direct appellate review. We vacate the orders of the District Court. 

1
 General Laws c. 123, § 9 (a), provides that “[m]atters of law arising in commitment hear-

ings . . . in a district court may be reviewed by the appellate division of the district courts in 
the same manner as the civil cases generally.” 

1. Statutory overview. General Laws c. 123 pertains, as is relevant here, to the 

involuntary civil commitment of persons with mental illness. Section 12 of G. L. 

c. 123 addresses the emergency restraint and temporary commitment of persons 

with mental illness. Section § 12 (a) provides, in pertinent part, “[a]ny physician 

who is licensed pursuant to [G. L. c. 112, § 2,] or qualified psychiatric nurse 

mental health clinical specialist authorized to practice as such under regulations 

promulgated pursuant to [G. L. c. 112, § 80B,] or a qualified psychologist li-

censed pursuant to [G. L. c. 112, §§ 118-129], who after examining a person has 

reason to believe that failure to hospitalize such person would create a likelihood 

of serious harm by reason of mental illness may restrain or authorize the re-

straint of such person . . . .” Once the person has been restrained, the licensed or 

qualified provider under § 12 (a) may “apply for the hospitalization of such per-

son for a three day period at a public facility or at a private facility authorized 

for such purposes by the department [of mental health].”
2
 G. L. c. 123, § 12 (a). 

“An application for hospitalization shall state the reasons for the restraint of 

such person and any other relevant information which may assist the admitting 

physician or physicians.” Id. 

2
 It is not disputed that the hospital is a “facility” under G. L. c. 123, § 1. 

Section § 12 (b) pertains to hospital admissions. It authorizes a “designated” 

physician temporarily to commit a person by admitting him “immediately after 

his reception”
3
 to a facility “[i]f the physician determines that failure to hospital-

ize such person would create
[4]

 a likelihood of serious harm by reason of mental 

illness . . . .” G. L. c. 123, § 12 (b), first par. The statute defines the term 

“[l]ikelihood of serious harm” as including: 

3
 If the person has not been examined by a designated physician prior to his reception at 

the admitting facility, the person “shall receive such examination immediately after recep-
tion at such facility. For the purposes of this paragraph, ‘immediately’ shall mean within two 
hours and before the person has been classified as a patient or has been assigned to a 
bed or ward by the admitting staff. In the event that the designated physician on call at the 
facility is engaged in an emergency situation elsewhere, he or she shall conduct such an 
examination as soon as such emergency no longer requires his or her attention.” 104 Code 
Mass. Regs. § 27.07(2) (2008). 

4
 This determination is quite different from the “reason to believe” standard set forth in G. L. 

c. 123, § 12 (a), required for restraint and application for hospitalization. 
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“(1) a substantial risk of physical harm to the person 

himself as manifested by evidence of, threats of, or 

attempts at, suicide or serious bodily harm; (2) a sub-

stantial risk of physical harm to other persons as 

manifested by evidence of homicidal or other violent 

behavior or evidence that others are placed in reason-

able fear of violent behavior and serious physical 

harm to them; or (3) a very substantial risk of physi-

cal impairment or injury to the person himself as 

manifested by evidence that such person’s judgment 

is so affected that he is unable to protect himself in 

the community and that reasonable provision for his 

protection is not available in the community.” 

Id. at § 1.
5
 

5
 The Legislature delegated the task of defining the term “mental illness” to the Department 

of Mental Health (department). See G. L. c. 123, § 2. The term is defined as “a substantial 
disorder of thought, mood, perception, orientation, or memory which grossly impairs judg-
ment, behavior, capacity to recognize reality or ability to meet the ordinary demands of life, 
but shall not include alcoholism or substance abuse.” 104 Code Mass. Regs. § 27.05(1) 
(2006). 

The commitment authorized under § 12 (b) is temporary and may last only three 

days.
6
 Id. at § 12 (d). By the end of the three days, the statute requires the hospi-

tal to (1) discharge the person who had been involuntarily committed; (2) accept 

the person’s application for a conditional voluntary admission
7
; or (3) file a peti-

tion for a continued commitment under §§ 7 and 8, which would be valid for a 

period of either six or twelve months.
8
 Id. at §§ 7, 8, 12 (d). 

6
 “The periods of time prescribed or allowed under [G. L. c. 123, § 12,] shall be computed 

pursuant to Rule 6 of the Massachusetts Rules of Civil Procedure.” G. L. c. 123, § 12 (e). 
As such, the day that the person is admitted is not counted. See Mass. R. Civ. P. 6 (a), 365 
Mass. 747 (1974). 

7
 A person admitted on conditional voluntary status is “in need of care and treatment,” and 

is accepted by the superintendent, or head of the hospital, on a “voluntary basis.” G. L. c. 
123, § 10 (a). The superintendent, “in his discretion, may require [a conditional voluntary 
patient] to give three days written notice of [his or her] intention to leave or withdraw.” Id. at 
§ 11. See Acting Supt. of Bournewood Hosp. v. Baker, 431 Mass. 101 (2000). 

8
 In the case of an initial petition for commitment under G. L. c. 123, §§ 7 and 8, “the hear-

ing shall be commenced within 5 days of the filing of the petition, unless a delay is request-
ed by the person or his counsel. The periods of time prescribed or allowed under [this sec-
tion] shall be computed pursuant to Rule 6 of the Massachusetts Rules of Civil Procedure.” 
G. L. c. 123, § 7 (c). At the hearing, the facility must prove beyond a reasonable doubt that 
the person is mentally ill and that “the discharge of such person from a facility would create 
a likelihood of serious harm.” Id. at § 8 (a). See Superintendent of Worcester State Hosp. v. 
Hagberg, 374 Mass. 271, 276 (1978). In addition, the facility must demonstrate that no 
lessrestrictive alternative to hospitalization is appropriate. Commonwealth v. Nassar, 380 
Mass. 908, 917-918 (1980). 



 MENTAL HEALTH PROCEEDINGS IN MA 

2–46 6th Edition 2015 

In 2000, the Legislature amended § 12 (b) by adding the second and third para-

graphs. See St. 2000, c. 249, § 6. These paragraphs afford certain protections to 

persons temporarily committed. On a person’s admission, the hospital must in-

form the person that, on the person’s request, it will notify the Committee for 

Public Counsel Services (CPCS) of the name and location of the person. G. L. c. 

123, § 12 (b), second par. Unless the person waives the right to counsel, or has 

or desires private counsel, CPCS is then obligated to appoint an attorney for the 

person. Id. The appointed attorney is required to “meet with the person.” Id. In 

addition, the statute provides:  

“Any person admitted under the provisions of this 

subsection, who has reason to believe that such ad-

mission is the result of an abuse or misuse of the pro-

visions of this subsection, may request, or request 

through counsel an emergency hearing in the district 

court in whose jurisdiction the facility is located, and 

unless a delay is requested by the person or through 

counsel, the district court shall hold such hearing on 

the day the request is filed with the court or not later 

than the next business day.” 

Id. at § 12 (b), third par.
9
 

9
 The statutory scheme does not allow recovery by persons involuntarily restrained or 

committed. G. L. c. 123, § 22 (“Physicians [and other designated medical providers] shall 
be immune from civil suits for damages for restraining, transporting, applying for the admis-
sion of or admitting any person to a facility . . . if the physician [or other designated medical 
provider] acts pursuant to this chapter”). 

2. Background. Magrini was first temporarily committed to the hospital under G. 

L. c. 123, § 12 (b), on Friday, June 9, 2006.10 On Thursday, June 15, 2006, the 

hospital filed a petition, under G. L. c. 123, §§ 7 and 8, for Magrini’s continued 

involuntary commitment for a six-month period. A hearing on the petition was 

set for Tuesday, June 20, 2006. 

10
 Magrini arrived at the hospital on the evening of Thursday, June 8, 2006. The examining 

physician completed the application for a temporary involuntary commitment under G. L. 
c. 123, § 12 (a), at about 10:15 P.M. that evening. A few hours later, at 1 A.M., on Friday, 
June 9, the examining physician completed and signed the authorization under G. L. c. 123, 
§ 12 (b), to admit Magrini. 

On Monday, June 19, Magrini moved to dismiss the petition on the ground that 

it had not been filed within three business days after his admission, as required 

by the statute, which would have been on or before Wednesday, June 14. A Dis-

trict Court judge allowed the motion and ordered Magrini discharged.
11
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11
 The hospital points out that, even if it had timely filed its petition, the hearing scheduled 

for June 20 did fall within the prescribed time frame for hearings on petitions for involuntary 
commitments pursuant to G. L. c. 123, §§ 7 and 8. See G. L. c. 123, § 7. 

On Monday, June 19, on receiving the order of discharge, the hospital proceeded 

to restrain and admit Magrini a second time pursuant to G. L. c. 123, § 12 (a) and 

(b). The paperwork on this commitment was signed by the attending psychia-

trist,
12

 fifteen minutes before the attending psychiatrist’s note of discharge. Dur-

ing this time, Magrini remained in a locked psychiatric unit. Through his coun-

sel, Magrini filed a request for an emergency hearing pursuant to G. L. c. 123, 

§ 12 (b). The request alleged unlawful detention, specifically citing a “misuse of 

§ 12 (a) and § 12 (b) to effectively countermand a court order [of] discharge.” 

On Tuesday, June 20, the judge who had acted on the plaintiff’s motion to dis-

miss summarily denied Magrini’s request. On Wednesday, June 21, Magrini 

agreed to a conditional voluntary admission pursuant to G. L. c. 123, § 10. On 

Wednesday, June 28, Magrini filed an appeal from the judge’s denial of his re-

quest for an emergency hearing. 

12
 The attending psychiatrist was not the same physician who had examined and admitted 

Magrini on June 8 and June 9. 

By a divided panel, the Appellate Division dismissed the appeal. Relying on a 

memorandum, dated February 23, 2007, and designated Transmittal No. 945, 

from the Chief Justice of the District Court Department to District Court judges 

and clerkmagistrates (transmittal 945), the Appellate Division concluded that the 

judge had discretion to permit an emergency hearing or to decline the request for 

a hearing based solely on the papers submitted. Although the Appellate Division 

stated that the “better practice” would be to hold an emergency hearing on re-

quest, it found that the hospital had acted in good faith.  

Magrini appealed from the decision of the Appellate Division. As has been not-

ed, we granted his application for direct appellate review. 

3. Mootness. Before Magrini filed his appeal from the order denying his request 

for an emergency hearing, he agreed to a conditional voluntary admission. In 

view of Magrini’s conditional voluntary status, the order appealed from no long-

er has effect, and the appeal is moot. See Acting Supt. of Bournewood Hosp. v. 

Baker, 431 Mass. 101, 103 (2000). However, “[i]ssues involving the commit-

ment and treatment of mentally ill persons are generally considered matters of 

public importance” and present “classic examples” of issues that are capable of 

repetition, yet evading review. Id., quoting Guardianship of Doe, 391 Mass. 614, 

618 (1984). We note that, even if Magrini had not agreed to a conditional volun-

tary admission, appellate review of the denial of his request for an emergency 

hearing would not have occurred prior to the expiration of his temporary com-

mitment or prior to the filing of a petition by the hospital for his continued 
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commitment under G. L. c. 123, §§ 7 and 8. We therefore exercise our discretion 

and address the merits. 

4. Emergency hearing. We are called in this appeal to interpret various aspects of 

the emergency hearing provision in G. L. c. 123, § 12 (b), third par., and, thus, 

are faced with questions of law. We first address the hospital’s contention that 

the judge correctly denied Magrini’s request for an emergency hearing because 

the basis Magrini cited to obtain an emergency hearing was outside the scope of 

G. L. c. 123, § 12 (b). The hospital relies on the following italicized language in 

the emergency hearing provision: “Any person admitted under the provisions of 

this subsection, who has reason to believe that such admission is the result of an 

abuse or misuse of the provisions of this subsection, may request . . . an emer-

gency hearing” (emphasis supplied). G. L. c. 123, § 12 (b), third par. Under the 

hospital’s interpretation, a person is entitled to an emergency hearing only when 

the person alleges an abuse or misuse of one of the specifically enumerated 

rights set forth in § 12 (b), such as: the person’s examination was not conducted 

by a designated physician, § 12 (b), first par.; the person’s examination was not 

conducted in a timely manner, id.; the designated physician failed to apply the 

correct standard to admit the person, id.; the hospital did not inform the person 

of its obligation to notify CPCS, § 12 (b), second par.; the hospital did not notify 

CPCS of the person’s admission, id.; CPCS failed to appoint an attorney for the 

person, id.; or the appointed attorney failed to meet with the person.  

The hospital’s reading of the emergency hearing provision is too narrow. That 

provision states that “[a]ny person admitted” has the right to request an emer-

gency hearing in the appropriate District Court where he or she “has reason to 

believe” that the admission has occurred because of “an abuse or misuse” of a § 

12 (b) admission. That the emergency hearing provision provides any person 

admitted with the opportunity to be heard, and heard promptly, if the admission 

resulted from any abuse or misuse of a § 12 (b) admission is consistent with the 

obvious intent of the Legislature. While there are abuses or misuses that may 

occur based on the denial of one or more of the specifically enumerated rights 

provided in the first and second paragraphs of § 12 (b), the broad language 

serves as a catch-all provision to include other circumstances that have resulted 

in a wrongful § 12 (b) admission.
13

 Our interpretation is consistent with the in-

tent of the Legislature to extend further procedural protections to persons who, 

by virtue of their temporary involuntary commitment, are experiencing a “mas-

sive curtailment” of their liberty. Commonwealth v. Nassar, 380 Mass. 908, 917 

(1980), quoting Lessard v. Schmidt, 349 F. Supp. 1078, 1093 (E.D. Wis. 1972). 

See Sullivan v. Brookline, 435 Mass. 353, 360 (2001) (“statutory language 

should be given effect consistent with its plain meaning and in light of the aim 

of the Legislature unless to do so would achieve an illogical result”). 
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13
 These other circumstances do not include a challenge to the substance of the designated 

physician’s actual “determin[ation] that failure to hospitalize such person would create a 
likelihood of serious harm by reason of mental illness,” G. L. c. 123, § 12 (b), first par., be-
cause the Legislature has already established an appropriate time to challenge that deter-
mination, namely, at the hearing afforded to a person when the hospital is seeking the per-
son’s continued commitment beyond the three-day hospitalization. G. L. c. 123, §§ 7, 8. 
See note 8, supra. See also Wolfe v. Gormally, 440 Mass. 699, 704 (2004) (statute is to be 
construed to give effect to all its provisions so no part will be inoperative). 

Magrini’s request for an emergency hearing unquestionably demonstrated a 

proper basis of a misuse or abuse contemplated under § 12 (b), third par., to war-

rant an emergency hearing. The hospital’s conduct of effectuating a second § 12 

(b) commitment rendered the order directing Magrini’s discharge illusory.
14

 The 

hospital never complied with the court order, and instead continued to confine 

Magrini against his will in a locked psychiatric unit. This caused Magrini to be 

involuntarily confined for eleven days without a hearing. Where Magrini was 

not afforded his statutory rights and was not permitted to be discharged in ac-

cordance with a court order, he clearly satisfied the minimal showing that his 

second § 12 (b) commitment resulted from a misuse or abuse under the § 12 (b) 

process. 

14
 This is not to say that a hospital could never recommit a person on a temporary basis. 

The statutory scheme does not prohibit such action, but that issue is not before us. 

The hospital argues that, under the emergency hearing provision, when a person 

has sufficiently demonstrated a basis for a hearing, such hearing is directory and 

not mandatory. The operative language provides that “unless a delay is requested 

by the person [who has been temporarily admitted] or through counsel, the dis-

trict court shall hold such hearing on the day the request is filed with the court or 

not later than the next business day” (emphasis supplied). G. L. c. 123, § 12 (b), 

third par. In view of the significant liberty interests at stake and our previous 

interpretations that the use of the term “shall” imports a mandatory or imperative 

obligation, Commonwealth v. Gross, 447 Mass. 691, 694 (2006), and cases cit-

ed, we conclude that, unless a request for an emergency hearing on its face is 

patently frivolous,
15

 the obligation to hold an emergency hearing is mandatory. 

To ensure meaningful review and due process to a person whose liberty is then 

at stake, we further conclude that the person temporarily committed has the right 

to be present at the hearing and may be heard. The hearing, however, does not 

necessarily have to be an evidentiary one. The judge conducting the hearing will 

have the discretion to decide whether evidence should be required in light of the 

abuse or misuse alleged.
16

 

15
 Concerns over an inundation of frivolous requests do not appear to be valid, as statistics 

produced by the department show that, over a six-year period, there have been 41,140 
temporary commitments under § 12 (b) and only 279 emergency hearing requests. 

16
 Suggestions made in internal transmittals or memoranda from the Chief Justice of the 

District Court regarding commitment proceedings are just that. Cf. Eagle-Tribune Publ. Co. 
v. Clerk-Magistrate of the Lawrence Div. of the Dist. Court Dep’t, 448 Mass. 647, 648 n.4 
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(2007), quoting Commonwealth v. Clerk-Magistrate of the W. Roxbury Div. of the Dist. 
Court Dep’t, 439 Mass. 352, 357 (2003) (“While lacking the force of law or rules, the Stand-
ards of Judicial Practice [regarding complaint procedure] . . . are ‘administrative regulations 
promulgated by the Chief Justice of the District Court that [are] treated as statements of 
desirable practice’ to be followed in the District Courts”). 

5. Conclusion. The decision and order of the Appellate Division dismissing the 

appeal is vacated. The order of the District Court denying Magrini’s request for 

an emergency hearing is vacated. 

 So ordered. 
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EXHIBIT 2C—District Court Department 

Transmittal No. 997: Trial Practice Checklist for Civil 

Commitments 

Commonwealth of Massachusetts 

Committee for Public Counsel Services 

MENTAL HEALTH LITIGATION UNIT 

STAN GOLDMAN 44 Bromfield Street, Boston, MA 02108 

Director Telephone: (617) 482-6212 *** Facsimile: (617) 988-8489 

sgoldman@publiccounsel.net www.state.ma.us/cpcs/mhp 

TRIAL PRACTICE CHECK LIST 

CIVIL COMMITMENTS 

A. Initial Steps 

 Obtain a copy of petition and other pleadings; file appearance with court. 

 Meet with client no later than the next business day following ac-

ceptance of assignment. 

 Interview client; explain counsel’s role and ascertain client’s wishes. 

 Obtain and Review hospital records, including: 

 Medical Record - note medications prescribed, purposes of medi-

cation, side effects, physical condition. 

 Treatment Review Notes - note diagnoses, treatment history (inpa-

tient & outpatient), incidents of threats or violence to self or others. 

 Unit Notes/Nursing Notes - note client’s adjustment to unit, rela-

tionships with staff, degree of cooperation with treatment program, 

restraints and seclusions. 

 Identify procedural defects; file the appropriate motions. 

 Move for funds for an independent clinical evaluation, if appropriate. 

 Retain independent clinician - discuss purpose and results of eval-

uation. 
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 Confer with potential witnesses including: 

 Treating psychiatrist/psychologist. 

 Nursing staff. 

 Other staff. 

 Family members. 

 Independent clinician 

 Other possible witnesses suggested by the client or developed 

through research and interviews. 

 Develop trial strategy; review the following areas: 

 Medication history, including side effects. 

 Pattern of participation in inpatient treatment, including past com-

munity residential and non-residential placements. 

 Pattern of participation in outpatient treatment, including past 

community residential and non-residential placements. 

 Relative degree of success of previous treatment plans (particularly 

less restrictive alternatives). 

 Current treatment plan (degree of restriction in program, signs of 

progress). 

 Criminal record. 

 Employment record. 

 Prior hospitalizations and commitments including previous evalua-

tions. 

 Home situation, relationships with “significant others.” 

 Meet with client to discuss strategy and alternatives to commitment; 

determine with client appropriate course of action. 

 Meet with hospital attorney or treating physician to negotiate possible 

settlement. 
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 Talk to client to review possible settlement agreement. 

 If possible, agree to settlement and have case dismissed. 

 If case cannot be settled, review in preparation for hearing. Consider 

presence or absence of: 

 Mental Illness (i.e., “A substantial disorder of thought, mood, per-

ception, orientation, or memory which grossly impairs judgment, 

behavior, capacity to recognize reality or ability to meet the ordi-

nary demands of life, but shall not include alcoholism ...” 104 

CMR 27.05(1)). 

 Likelihood of serious harm (see G.L. c. 123, § 1): 

 As exhibited by the client toward himself. 

 As exhibited by the client toward others. 

 Risk of physical impairment or injury due to inability to pro-

tect self in the community. 

 Possibility of a less restrictive placement. 

 Ability of petitioner to prove all elements beyond a reasonable doubt. 

B. Preparation for Hearing 

 Formulate alternative final dispositions with regard to least restrictive 

treatment setting. 

 Contact programs involved, obtain confirmation of participation, 

consider meeting between program and client. 

 Prepare for hearing: 

 Prepare any motions in limine and briefs. 

 Prepare theory of defense 

 Prepare consistent direct and cross-examination questions. 

 Prepare argument. 

 Prepare client. 
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 Review testimony with and prepare witnesses; summon if neces-

sary. 

 Draft proposed findings of fact and conclusions of law. 

C. Post Hearing 

 Meet with client to discuss disposition and appellate rights. 

 Consider an appeal under G.L. c. 123, § 9(a); at client’s request, file no-

tice of appeal (within 10 days of entry of judgment) and notify CPCS 

for appointment of appellate counsel. 

 Consider an application for discharge (G.L. c. 123, § 9(b)); at client’s 

request, file petition in Superior Court and notify CPCS for appoint-

ment of counsel. 
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EXHIBIT 2D—Trial Practice Checklist for 

Guardianships with Authority to Admit and/or 

Administer “Extraordinary Treatment” 

Commonwealth of Massachusetts 

Committee for Public Counsel Services 

MENTAL HEALTH LITIGATION UNIT 

STAN GOLDMAN 44 Bromfield Street, Boston, MA 02108 

Director Telephone: (617) 482-6212 *** Facsimile: (617) 988-8489 

sgoldman@publiccounsel.net www.state.ma.us/cpcs/mhp 

TRIAL PRACTICE CHECK LIST 

GUARDIANSHIPS WITH AUTHORITY TO ADMIT AND/OR 

ADMINISTER “EXTRAORDINARY TREATMENT” 

[including hearings under G.L. c. 123, § 8B] 

A. Initial Steps 

 Obtain copies of and review all pertinent pleadings (e.g., petition, phy-

sician’s certificate or clinical team report, affidavits). 

 File appearance. 

 Interview client to ascertain his/her wishes; explain counsel’s role. 

 Review hospital records, including: 

 Medical Record 

 Treatment Review Notes 

 Unit Notes/Nursing Notes 

 In MR facilities, the client’s ISP. 

 Confer with Petitioner personally or through counsel as to: 

 Perspective as to client’s competence. 

 Reasons for seeking proposed treatment/admission. 
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 Discuss alternatives to proposed treatment/admission. 

 Confer with potential witnesses, including: 

 Treating psychiatrist/psychologist. 

 Nursing staff. 

 Other ward staff (e.g., social worker or QMRP). 

 Possible witnesses suggested by the client 

 Confer with other involved parties (e.g., family, previous clinicians). 

 Prepare detailed file memorandum, including: 

 Client’s medication history, including side effects. 

 Client’s pattern of participation in inpatient treatment. 

 Client’s pattern of participation in outpatient treatment. 

 Relative degree of success of previous treatment plans 

 Current treatment plan, including signs of clinical progress. 

 School record. 

 Criminal record. 

 Employment record. 

 Prior guardianships/commitments, including pertinent evaluations. 

 Client’s home situation and relationships with “significant others.” 

 Consider “Rogers” factors, as appropriate: 

 Client’s preferences regarding treatment (currently, and in the past). 

 Client’s religious tenets. 

 Impact upon relationship with family from client’s perspective. 

 Probability and severity of adverse side effects 

 Alternative treatment modalities, if any. 
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 Prognosis with proposed treatment. 

 Prognosis without proposed treatment. 

 Other considerations pertinent to client’s decision, if competent. 

 Consider “authority to admit/commit” criteria: 

 Mental illness, as defined at 104 CMR 27.05(1). 

 Likelihood of serious harm (see G.L. c. 123, § 1): 

 Possibility of a less restrictive placement. 

 Ability of petitioner to prove all elements beyond a reasonable doubt. 

B. Preparation for Hearing 

 Formulate alternative final dispositions, if any. 

 Decide upon best advocacy strategy and discuss with client. 

 Negotiate with petitioner to reach out of court settlement, if appropriate. 

 Take appropriate steps to discover petitioner’s evidence & witnesses. 

 Consider pre-trial conference. 

 Prepare for hearing: 

 Consider motion for independent clinical evaluation. 

 Prepare any pretrial motions, memoranda and requests for rulings. 

 Prepare direct- and cross-examination questions. 

 Outline arguments to court. 

 Prepare client. 

 Review testimony with and prepare witnesses. 

 Summon witnesses, if necessary. 

 Draft proposed findings of fact and conclusions of law. 
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C. Post Hearing 

 Ensure that periodic review and termination dates are incorporated in 

order. 

 Ensure that provisions for modification of order and treatment plan, as 

client’s needs change, are incorporated in order. 

 Ensure that monitor’s responsibilities are clearly defined in order. 

 Meet with client to discuss disposition and appellate rights. 

 File notice of appeal, at client’s request, and notify CPCS for appoint-

ment of appellate counsel. 
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EXHIBIT 2E—Attorney Access to Clients 

Attorney Access to Clients (Bridgewater) 

COMMONWEALTH OF MASSACHUSETTS 

DEPARTMENT OF CORRECTION 

BRIDGEWATER STATE HOSPITAL 

(508) 279-4500 

Attorneys wishing to visit their clients at Bridgewater State Hospital are subject 

to the provisions of the DOC Attorney Access Regulations (103 CMR 486) and, 

unless directly in conflict with 103 CMR 486, the Visiting Procedure Regula-

tions (103 CMR 483) and other applicable DOC regulations and policies. All 

such regulations and policies are available at http://www.mass.gov/doc/policies

.htm. Specifically, attorneys should be aware of the following:  

 All attorneys upon entry are required to present a bar membership 

card and one other piece of identification with a photograph, if 

requested to do so by institution personnel.  

 All attorneys are subject to search (initially consisting of metal 

detector or hand-held scanner) prior to entry.  

 Attorneys may visit patients and inmates in general population 

during regular visiting hours and upon one-hour notice at any oth-

er time between 9:00 a.m. and 8:30 p.m. daily. Call the main tele-

phone number for current visiting hours; to provide one-hour no-

tice, call (508) 279-4556 and request the Shift Commander.  

 Attorneys may visit patients and inmates housed apart from gen-

eral population between 9:00 a.m. and 8:30 p.m. daily. Attorneys 

who wish to visit such patients and inmates should normally give 

the institution advance notice at least one day prior to the visit.  

 Legal papers and writing materials may be brought into the insti-

tution, after being inspected (but not read or copied) for contra-

band.  

 Attorneys may leave a reasonable amount of legal papers or doc-

uments with patients and inmates who are in the general popula-

tion; these papers will be inspected (but not read or copied) after 

the visit with the patient or inmate.  
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 Attorneys may carry cameras, tape recorders and tapes for use 

during an interview. Such equipment is subject to inspection.  

 No cell phones or briefcases are permitted. A maximum of $3.00 

is permitted for the vending machines.  

 Access to patient records:  

– Attorneys appointed to represent Bridgewater State Hospital 

patients in civil commitment and Rogers hearings will have 

access to patient records upon presentation of their Notice of 

Appointment of Counsel letter or form. All other attorneys 

must secure signed releases of information from their clients 

(or a court order) prior to records being released. 

– Whenever possible, attorneys should call the Records De-

partment at least one day in advance to schedule a time to re-

view records. 

– Attorneys who request a copy of their client’s entire record 

should make an appointment to review the record in the Rec-

ords Department, at which time copies will be made of the 

information they require. Otherwise, patient’s records will be 

copied and mailed, after payment of copying costs if the pa-

tient is not indigent, as soon as possible. 

 Major patient/inmate counts are conducted at 11:15 A.M. and 

5:00 P.M. Patients/inmates are not available for approximately 

thirty minutes during these times. Patients/inmates are also not 

available during the afternoon shift change (2:35 p.m. to 3:15 p.m.). 

 During any emergency situation, all movement is “frozen”, in-

cluding entrance into and exit from the facility. Patients/inmates 

are therefore unavailable for the duration of the emergency situa-

tion. 
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EXHIBIT 2F—Standing Order Regarding Access by 

CPCS Attorneys Assigned to Represent Bridgewater 

State Hospital Patients 

COMMONWEALTH OF MASSACHUSETTS 

PLYMOUTH, ss. BROCKTON DISTRICT COURT 

STANDING ORDER REGARDING ACCESS BY CPCS ATTORNEYS 

ASSIGNED TO REPRESENT BRIDGEWATER STATE HOSPITAL 

PATIENTS IN HEARINGS HELD PURSUANT TO G.L. CHAPTER 123 

 In order to facilitate the representation of counsel who are assigned by 

the Committee for Public Counsel Services (CPCS) Mental Health Litigation 

Unit to represent Bridgewater State Hospital patients in hearings pursuant to the 

provisions of Chapter 123 in sessions of this Court, the Court hereby ORDERS 

that all attorneys so assigned shall be entitled to access to their client’s complete 

Bridgewater State Hospital administrative, medical and mental health records, 

including sensitive health information. Such access will be granted upon presen-

tation to Bridgewater State Hospital by the attorney of the CPCS Notice of As-

signment of Counsel pertaining to that patient. 

__________ __/s/___________ 

Date Hon. David Nagle 

 First Justice 
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