
SAMPLE LEGAL MEMO FOR SPECIAL FINDINGS – C&P 

COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

JUVENILE COURT DEPARTMENT 
 

Essex, ss.        Docket No. xxx 
 
____________________________________ 
      ) 
In Re:  Care and Protection of  ) 
 XX     ) 
____________________________________) 
 
 

MEMORANDUM IN SUPPORT OF MOTION FOR SPECIAL FINDINGS 
 
 
I. INTRODUCTION 
 
 This memorandum of law is submitted in support of the care and protection of XX    and 

his related motion for special findings of fact and rulings of law. From a young age, XX was 

abandoned and neglected by his father.  When XX’s mother passed away in 2008 and XX came 

to live with his alcoholic sister, XX’s father further failed to assist with his care and support, 

knowing that XX’s sister was ill-suited to care for XX.  This forced XX to move in with his 

abusive brother, and later on his own by the age of 14 or 15.  When XX found himself living on 

his own again in Massachusetts, he was taken into the custody of the Department of Children and 

Families (“DCF”).  It is in XX’s best interest to remain in the United States in the custody of 

DCF and not return to his native country of Guatemala, where he has no support or protection. 

 Because it is in XX’s best interest to remain in the United States, he requests through 

undersigned counsel that this Court grant his motion for special findings. Under 8 U.S.C. 

§1101(a)(27)(J), XX, through undersigned counsel, intends to apply to the U.S. Citizenship & 

Immigration Services (USCIS) for Special Immigrant Juvenile Status (SIJS), which will allow 

him to permanently and safely remain in the United States. In making its decision, USCIS will 
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look to this Court’s findings regarding what is in XX’s best interest. The Court’s findings are 

merely a prerequisite to the petitioning process and do not entitle him to immigration status in 

the United States on their own.  

 For these reasons, XX requests that the Court enter the following three findings, which 

are necessary for him to apply for SIJ status: 

1. This Court has determined that XX is dependent upon the Massachusetts Juvenile Court, 

Essex County;  

• The Court will have made this finding by placing XX under the care and 

protection of DCF pursuant to Mass. Gen. Laws. ch. 119 § 24. 

2. This Court has determined that reunification with one or both parents is not viable due to 

abuse, abandonment, or neglect;  

• In adjudicating the care and protection petition, this Court has before it evidence 

establishing that XX’s  abandonment and neglect by his father, resulting in abuse 

by his siblings, make reunification with his father not viable.  

3. This Court has determined that it is not in XX’s best interest to return to Guatemala.  

• In adjudicating the care and protection petition, this Court has before it evidence 

that it is in XX’s best interest to remain in the United States and not to return to 

Guatemala, where he would be forced to return to an unsafe environment and risk 

further abuse and neglect.  

See 8 U.S.C. § 1101(a)(27)(J). Each of these findings is connected to the Court’s ruling 

regarding guardianship and is further explained below.  
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II. FACTS 
 
 XX     is 17 years old. He was born on DATE in Quiche, Guatemala. See Copy of Birth 

Certificate with Translation. He is the youngest of eight children. See Affidavit of XX     (herein, 

“Aff”), ¶ 2.  

 As a child, XX attended to animals and household chores in Quiche, a rural indigenous 

area of Guatemala. Aff. at ¶ 5. He completed only one year of formal schooling in Quiche. Id. 

XX’s father left XX’s family when XX was about five years old. Id. at 2. When XX was thirteen 

years old, his mother died after battling an unknown illness and taking expired medicine. Id. at ¶ 

6.  Shortly after she died, XX’s older sister, A, moved into XX’s home with her five children. Id. 

at ¶ 6. During the beginning of the new living arrangement, A would care for XX by cooking for 

him. Id. at ¶ 7. However, A soon developed a drinking habit, and she would spend most of her 

earnings on alcohol. Id. As a result, there would be less money for food for the family. Id. XX 

resorted to using a shoe-shining kit from his father to earn money to support him and his cousins. 

Id. at ¶ 7.  

 After living with A for about ten months, XX decided to move to the city to live with his 

two brothers, B and C. Id. at ¶ 8. Sometime in June 2009, XX moved to Guatemala City. Id. 

Initially upon moving to the city, XX supported himself by shining shoes. Id. He eventually 

secured work at a restaurant, where he would work during the day. Id. He put himself through 

school at an evening education program. Id. During those days, he would work at the restaurant 

from 6:00 AM to 5:00 PM, and then attend classes from 7:00 PM to 9:00 PM. Id. He completed 

the equivalent of second-grade through sixth-grade while in the city.  
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 XX’s brother, C, would often become violent when he drank. Id. at ¶ 10. On several 

occasions, C would drunkenly attack XX. Id. After a few months of living with C and B, XX 

decided to move out of the apartment and into a neighboring apartment in the same building. Id.  

Since XX’s father walked out on XX, the two have not had much contact. Id. at 12. 

However, XX would run into his father on occasion and believed that his family told his father of 

his whereabouts.  Id. at ¶¶ 8, 13.  XX’s father was aware of XX’s mother’s death and precarious 

living situations. Id. In spite of this, XX’s father never made an effort to have a relationship or 

meaningfully provide for XX. Id. at 12. 

When XX was about 16 years old, he had a telephone conversation with his older sister, 

D, who was living in the United States. Id. at 11. D invited XX to live with her, and XX 

accepted. Id. Soon thereafter, the two made arrangements for XX to go to the United States. Id. 

He left Guatemala on September 11, 2011. Id. at ¶ 13. After several weeks traveling throughout 

Mexico, XX finally arrived in the United States on October 16, 2011. Id. at ¶ 16.  

Upon arriving in the United States, XX attempted to reunify with his family.  Id. at ¶¶ 17-

18.  Those attempts failed, however, when his aunt would not provide for him and his older sister 

had to move into a shelter.  Id.  As a result, XX was taken into the custody of the Massachusetts 

Department of Children and Families, and now resides in foster care in Lynn, MA.  Id. at ¶ 18. 

  
III. ARGUMENT 
 
 A. The Court Should Enter the Requested Findings of Fact and Law 
 
 XX’s father abandoned him and his family at a young age, and then continued to neglect 

him after his mother’s death with the knowledge that XX had little support and an unsafe living 

environment.  His father’s actions resulted in further neglect and abuse by his older siblings.  XX 

thought he would find safety and stability in the United States, but instead encountered more 
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difficulties when his family here could not support him.  XX has now expressed his desire to 

remain in foster care in the United States where he has found stability.  Through undersigned 

counsel, XX intends to apply to USCIS for Special Immigrant Juvenile Status to allow him to 

stay in the United States permanently. In deciding his petition, USCIS will consider the findings 

of this Court to determine what is in XX’s best interest. 8 U.S.C. § 1101(a)(27)(J); 8 C.F.R. § 

204.11. 

 The Immigration and Nationality Act (INA) defines a Specific Immigrant Juvenile as: (1) 

an unmarried person under twenty-one years of age who is living the United States; (2) “who has 

been declared dependent on a juvenile court located in the United States or whom such a court 

has legally committed to, or placed in the custody of, an agency or department of a State, or an 

individual or entity appointed by a State or juvenile court located in the United States;” (3) 

“whose reunification with 1 or both of the immigrant’s parents is not viable due to abuse, 

neglect, abandonment, or a similar basis found under state law;” and (4) “for whom it has been 

determined in administrative or judicial proceedings that it would not be in [his] best interest to 

be returned to [his] or [his] parents’ previous country of nationality or country of last habitual 

residence.” 8 U.S.C. § 1101(a)(27)(J).  

 After a state court has made such findings, XX can file a petition with USCIS for 

classification as a “special immigrant.” Id. If USCIS approves this petition, XX can then apply 

for lawful permanent residence within USCIS. If that application is approved, XX will be 

granted lawful permanent residence status and will be able to remain in the United States. XX 

may continue school and become part of the community. If the request for special findings is 

denied, XX will likely be deported to Guatemala. Therefore, XX requests that this Court issue an 

order making the appropriate findings to enable XX to apply for SIJS.  
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1.  This Court Has Jurisdiction to Issue the Requested Findings 

Pursuant to 8 U.S.C. § 1101(a)(27)(J), a state court with authority over a juvenile has 

jurisdiction to make findings that “reunification with one or both of the immigrant’s parents is 

not viable due to abuse, neglect, abandonment, or a similar basis found under State law” and that 

“it would not be in [his] best interest to return to [his] or [his] parent’s previous country of 

nationality.” The regulations provide that a juvenile court is a “court located in the United States 

having jurisdiction under State law to make judicial determinations about the care and custody of 

juveniles.” 8 C.F.R. § 204.11(a). As a Court which has authority to make determinations 

regarding xxx’s care and custody pursuant to M.G.L. c. 119 § 24, this Court satisfies the 

definition of “juvenile court” under 8 C.F.R. § 204.11(a) and has jurisdiction to enter the 

requested findings. See In re Adoption of Peggy, 436 Mass. 690, 698 (2002) (juvenile court’s 

jurisdiction stems from child’s presence in the Commonwealth and child’s need of care and 

protection, where protection is mandated by M.G.L. c. 119 and does not depend on the 

immigration status of the child). Furthermore, it is appropriate for this Court to make such 

findings where the law states that the health, safety, and long-term well-being of a child is of 

paramount concern to the Commonwealth. M.G.L. c. 119 §§ 1, 39M; see also Commonwealth v. 

Humberto H., 466 Mass. 562, 576 (2013) (“We therefore recognize the importance of giving 

Juvenile Court judges broad discretion to protect the best interests of children consistent with the 

interests of justice”); Custody of Quincy, 29 Mass. App. Ct. 981 (1990) (noting Juvenile 

Department of Trial Court in Massachusetts is proper forum to determine best interests of 

children).  

 

2. XX is dependent upon the Juvenile Court 
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 For similar reasons, XxxX is dependent upon the Juvenile Court, Essex County. See 

M.G.L. c. 119 § 39M. He is subject to the ongoing Care and Protection (C&P) proceedings. The 

child is dependent upon the Essex County Juvenile Court because he must rely on the Court to 

make determinations regarding her care and protection as provided in M.G.L. c. 119. Through its 

jurisdiction over XxxX, this Court satisfies the condition necessary for the first finding of fact 

that he is dependent upon a juvenile court.  

Furthermore, it is the declared policy of the Commonwealth to strengthen and encourage 

family life for the care and protection of children and to provide substitute care of children when 

the family itself or the resources available to the family are unable to provide the necessary care 

and protection to insure the rights of any child to sound health and normal physical, mental, 

spiritual, and moral development. M.G.L. ch. 119, § 1. When the family fails in its obligation to 

meet the care and protection needs of its children, the laws of the Commonwealth provide a 

mechanism for substituting care and custody under M.G.L. c. 119.  Thus, minors living in the 

Commonwealth who “lack proper attention of the parent, guardian with care and custody or 

custodian; or…..has a parent, guardian or custodian who is unwilling, incompetent or unavailable 

to provide any such care, discipline or attention” may be made the subject of a care and 

protection action. M.G.L. c. 119, § 24. In the instant case, the child requires remedial relief from 

the state courts because her biological parents are unable or unwilling to provide her with 

appropriate care and protection. This Court is thus constrained to act on the child’s behalf and 

seek substitute care and custody of the child while she is present in the United States.  

 

2. Reunification with one or both of XX’s parents is not viable due to abuse, 
neglect, abandonment, or a similar basis under state law  
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In Massachusetts, the Juvenile Court is the proper forum to assess the issues of abuse, 

abandonment, or neglect of a child by him parents and determine what is in the child’s best 

interest.  The Juvenile Court is able to evaluate parental unfitness by determining whether the 

natural parent is fit to further the welfare and best interests of the child.  See In re Adoption of 

Salvatore, 786 N.E.2d 858, 858 (Mass. App. Ct. 2003).  A court can conclude that a parent is 

unfit based on abuse, abandonment, or neglect of a child or due to other misconduct. See., e.g., 

Adoption of Mary, 414 Mass. 705, 711 (1993) (finding that repeated patterns of neglect and 

abuse can be relied on in determining parental unfitness); Petitions of Dep.’t of Social Services 

to Dispense with Consent to Adoption, 399 Mass. 279, 283-84, 288 (1987) (stating that failure to 

remain in contact with and visit a child is evidence of parental unfitness.)  

“Abuse” is defined as “the non-accidental commission of any act by a caretaker upon a 

child…which causes, or creates a substantial risk of physical or emotional injury…” 110  Code 

of Mass. Regs § 2.  “Neglect” is defined as “failure by a caretaker, either deliberately or through 

negligence or inability, to take those actions necessary to provide a child with minimally 

adequate food, clothing, shelter, medical care, supervision, emotional stability and growth, or 

other essential care…” 110 Code of Mass. Regs. § 2.  “Abandoned” is defined as “being left 

without any provision for support and without any person responsible to maintain care, custody 

and control…” Mass. Gen. Laws. Ch. 210 § 3. The common factor present in neglect and 

abandonment is the parents’ inability to reasonably provide a minimum level of care for the 

child. The concept of abandonment is thus subsumed within the definition of neglect under 110 

Code of Mass. Regs. § 2.  

XX’s father left XX’s family when XX was five years old.  When XX’s father came to 

know of XX’s mother’s death as well as the fact that XX was living with his sister who could not 
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support him due to her alcoholism, he did nothing to provide for XX.  Aff. at ¶ 8. This failure to 

provide food, shelter, or other essential care for XX constituted neglect.  110 CMR. § 2.  Leaving 

XX without any effective person responsible for his care, custody, and control also constituted 

abandonment.  MGL c. 210, § 3.  His father’s neglect and abandonment left XX no choice but to 

live with his brothers.  Aff. at ¶ 11.  When his brother became abusive, XX was left living on his 

own at the age of 14 or 15.  Id.  Thus, although XX’s father was not directly abusive, his failure 

to act and care for XX “creat[ed] a substantial risk of physical or emotional injury” to XX.  110 

CMR § 2.  Due to these acts of abandonment, neglect, and effective abuse, it is not viable for XX 

to reunify with his father. 

  3. Returning to Guatemala is not in XX’s best interests 
 
 Returning to Guatemala is not in XX’s best interests because he would lose the stability 

and support that he has finally found in the United States.  If XX returned to Guatemala, he 

would be forced to support himself on meager wages.  He would be deprived of the social 

support and educational opportunities that he has found in Lynn.  XX currently attends Classical 

High School in Lynn, MA where he is doing well and enjoying school.  Accordingly, it is in 

XX’s best interests to remain in the care and protection of the Department of Children and 

Families in the United States. 

 IV. CONCLUSION 

 For the foregoing reasons, XX respectfully requests that this Court enter the attached 

Proposed Order of Special Findings of Fact and Rulings of Law to enable him to apply for 

designation as a Special Immigrant Juvenile under the care and protection of the Department of 

Children and Families in Massachusetts. 
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Dated:  

 

Respectfully Submitted 
XX     
By his counsel, 
 
________________________________ 
Attorney 
 

 


