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Practice Advisory: Guilty-filed Dispositions 
United States v. Curet – January 2012 

 
 
On January 11th, 2012, the First Circuit Court of Appeals decided United States v. Curet, No. 10-
1176, 2012 U.S. App. LEXIS 504 (1st Cir. January 11, 2012), a case that addresses whether 
Massachusetts guilty-filed dispositions are convictions under the United States Sentencing 
Guidelines. This practice advisory provides an overview of the case and how it may impact 
immigration practice. 
 
What is Curet about? 
 
In 2008, the defendant, Alex Curet, pleaded guilty to conspiracy to distribute cocaine and 
distribution of a controlled substance in a school zone. At sentencing, Curet was determined to be 
a career offender for purposes of a sentencing enhancement under the U.S. Sentencing Guidelines 
(USSG) and was sentenced to 174 months incarceration. Curet appealed the sentence, arguing that 
his Massachusetts guilty-filed disposition should not qualify as a predicate “conviction” necessary 
for a career offender finding.  
 
What does the case say? 
 
Under the USSG, a person is defined as a “career offender” if he has at least two prior felony 
convictions for either crimes of violence or controlled substance offenses. See USSG §4B1.1(a)(3). 
The court found that Mr. Curet had a 2003 guilty-filed disposition for resisting arrest, and a 2005 
conviction for distribution of a class D substance which served as his two predicate convictions. 
 
Mr. Curet conceded that the 2005 distribution charge was a conviction for these purposes, 
however, he challenged the decision that the 2003 guilty-filed for resisting arrest was a conviction 
under the sentencing guidelines.  
 
The Court disagreed with Curet and held that because the guilty-filed disposition is a diversionary 
disposition involving a finding or an admission of guilt, it is considered a conviction under the 
USSG, even though no sentence was imposed. Since resisting arrest in Massachusetts carries a 
potential sentence of more than one year of imprisonment, it also counts as a predicate conviction 
for career offender purposes. 



 
Does this case impact immigration practitioners?  
 
It should not. In United States v. Curet, the court held that a guilty-filed is a conviction under the 
USSG definition.  Curet, at *35. However, the case is clear that a guilty-filed is only a conviction 
using the definition under the USSG. This reading is supported by that fact that the Court cites 
approvingly to Griffiths v. INS, 243 F.3d 45 (1st Cir. 2001) which held that a guilty-filed falls 
within the “adjudication withheld” section of the INA definition and is therefore only a conviction 
if there is a finding or admission of guilt and some punishment, penalty, or restraint on liberty. On 
the contrary, under the USSG, a conviction “means that the guilt of the defendant has been 
established, whether by guilty plea, trial, or plea of nolo contendere.” USSG 4A1.2(a)(4). Thus, the 
definition used under the USSG is different from the definition of conviction in the INA. 
 
Furthermore, in Curet, the parenthetical following the citation to Griffiths initially said:  
 

(holding that a guilty-filed disposition was a ‘conviction’ for purposes of the Immigration 
and Nationality Act).”  

 
Subsequently, the court amended the parenthetical in the decision to: 
 

(upholding BIA's statutory interpretation that a guilty-filed disposition entails a "sufficient 
finding of support for a conclusion of guilt" to be considered a "conviction" within the 
meaning of 8 U.S.C. § 1101(a)(48)(A)(i)). 

 
Curet, at *34. 
 
The subsequent amendment is a strong indication that referring to a guilty-filed as a conviction 
under immigration laws was a critical enough mistake to alter it. In the amended version, the 
reference to the deferred adjudication test in 1101(a)(48)(i) can only mean that the Court 
recognized that a guilty-filed disposition satisfies the first prong of the definition referred to in that 
subsection, because guilty-filed requires a finding or admission of guilt. However, whether it 
satisfies the second prong under 8 U.S.C. § 1101(a)(48)(A)(ii), and is therefore a conviction under 
the INA, depends on whether the disposition also included some restraint on liberty or quid pro 
quo as discussed in Griffiths . Thus, the current understanding of defense attorneys and 
immigration counsel remains correct – a guilty-filed without a penalty, punishment, or restraint on 
liberty is not a conviction under the INA.  
 
Could an immigration Trial Attorney (TA) use this case? 
 
While it is relatively clear that Curet upholds Griffiths, there is some language in the case that a 
TA could try to use to justify treating a guilty-filed as a conviction in immigration proceedings.  
 
In Curet, the court explained that “the effect of a guilty-filed disposition in Massachusetts is to 
suspend sentencing of the defendant; such a disposition occurs after either a verdict or plea 
establishing the defendant's guilt.” Curet, at 19. A TA might use this language to support an 
argument that a guilty-filed is a “formal judgment of guilt” under of 8 U.S.C. § 1101(a)(48)(A).  
This argument should fail. First, the Court chose not to address this question. Second, the court 
clearly states that a guilty-filed is a diversionary disposition and therefore, it is not a formal finding 
of guilt. However, more importantly, Griffiths held that a guilty-filed disposition was not a formal 



adjudication of guilt under 8 U.S.C. § 1101(a)(48)(A), thus relying on this language would directly 
contradict the approving citation to Griffiths later in the case and would make the correction to the 
parenthetical meaningless. If the court wanted to overrule Griffiths, it would have done so 
explicitly and would have left the parenthetical unchanged. 
 
 
Conclusion 
Curet is a complicated opinion with language that is unsettling for immigration lawyers. However, 
a close reading of the case shows that Griffiths is clearly still good law. Attorneys should argue 
that Curet has not changed the understanding of a guilty-filed disposition and that unless there is a 
punishment, penalty, or restraint on liberty, it is not a conviction for immigration purposes.  
 
 
 

  


