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Practice Advisory UPDATE August 2012:  
Deferred Action for Childhood Arrivals (DACA) 

 
 
In 2010 the U.S. Congress failed to pass the “DREAM Act” which would have created a pathway to 
citizenship for approximately one million undocumented individuals, known as “DREAMers,” who were 
brought to the U.S. as children but who are currently undocumented.  On June 15, 2012, the Obama 
Administration announced a change in enforcement priorities with respect to “DREAMers.” President 
Obama announced that his administration will suspend deportation (“deferred action”) and grant work 
authorization to some DREAM Act-eligible youth. This policy is known as deferred action for childhood 
arrivals (DACA). This update will describe what DACA entails, who is eligible for DACA, and some 
practical issues surrounding this change. This memo includes updated information since the June 2012 
advisory. 
 
1. What is DACA? 
 
DACA is a discretionary decision to temporarily suspend the removal from the U.S. of certain non-citizens 
who came to the U.S. as children. A person who is granted DACA is permitted to stay in the U.S. and is 
eligible to apply for work authorization. While DACA allows certain removable non-citizens to remain in 
the U.S., DACA is not a form of legal status and is not a pathway to a green card or citizenship. 

 
2. Who is eligible for DACA? 
 
To be eligible for DACA, a person must meet the following criteria: 
 

a. Must have come to the U.S. when s/he was under the age of 16. 
 

b. Was over 15 years old and under the age of 31 on June 15, 2012. (Children under 15 who are in 
removal proceedings are also eligible for DACA). 
 

c. Must have been physically present in the U.S. on June 15, 2012. 
 

d. Must have resided in the U.S. continuously for at least five years prior to June 15, 2012. 
 

e. Must be undocumented or out of status on June 15, 2012. 



 
f. On the date of DACA application must be in school, have graduated from high school, obtained a 

GED, or have been honorably discharged from coast guard or armed services of U.S. 
 

g. Is not barred by certain criminal conduct (see below).  
 
An individual must be able to provide documentation proving each of the criteria set forth above. Such 
documentation includes, but is not limited to, medical records, financial records, school records, and 
employment records. 

 
3. What are the criminal bars to DACA? 
 
Even if a person meets the eligibility criteria above, s/he will be denied DACA if convicted of any of the 
following: 
 

a. One felony - In Massachusetts, this means either a state felony or a state misdemeanor for which the 
maximum possible penalty under the criminal statute is more than one year. 
 
One significant misdemeanor - This category includes a Massachusetts misdemeanor for which the 
maximum possible penalty is one year or less, but more than five days and involves, domestic 
violence, sexual abuse or exploitation, burglary, OUI, or unlawful possession or use of a firearm, 
drug distribution/trafficking,  It may also include any other misdemeanor for which the applicant 
was sentenced to more than 90 days imprisonment, NOT including suspended sentences, pre-trial 
detention, or time held on an ICE detainer. 
 

b. Three or more non-significant misdemeanors - This means three or more misdemeanor convictions 
not covered above, not occurring on the same day and not arising out of the same act, omission or 
scheme of misconduct. As above, a misdemeanor is defined as a criminal offense for which the 
maximum possible penalty is one year or less. Minor traffic offenses, like driving without a license, 
will not be considered towards this category. 

 
NB: As in all other situations, a CWOF is considered a conviction for immigration purposes. 
 
4. Will juvenile delinquency adjudications be considered convictions for DACA? 
 
DHS has indicated that delinquency adjudications will not automatically bar an applicant from a DACA 
grant. However, delinquency findings will be reviewed on a case-by-case basis to determine whether the 
“particular circumstances” of the case warrant a positive exercise of discretion. Individuals with 
delinquency findings should consult with an immigration attorney prior to filing a DACA application in 
order for an attorney to assess the strength of the application. 
  
5. How long does DACA last? 
 
Currently, DACA will be granted for two years, but it is subject to renewal. 
 
6. How does a person apply for DACA? Is there a deadline to apply? 

 



On August 15, 2012 the United States Citizenship and Immigration Services began accepting DACA 
applications.  There is currently no deadline for applications. The application can be found at 
www.uscis.gov/childhoodarrivals 
 
7. If my client is in custody with a detainer, does the deferred action order apply? 
 
If you have a person who you think qualifies for DACA, but is held by an ICE detainer, contact the Law 
Enforcement Support Center hotline 1-855-448-6903 or the ICE Office of the Public Advocate 1-888-351-
4024. If eligible for DACA, the detainer should be lifted. 
 
Conclusion 
 
It is imperative that criminal defense attorneys understand the impact that convictions can have on 
DREAMers otherwise eligible for DACA. A conviction for an offense that makes a non-citizen ineligible 
for DACA may preclude that person’s only opportunity to remain lawfully in the U.S. If you have an 
undocumented client who you think meets the DACA criteria, contact the IIU to review the case.  
 
In addition, before applying for DACA, clients should strongly consider consulting an immigration attorney 
to confirm eligibility. DHS will review cases under a “totality of the circumstances” test and will review all 
arrests, dismissed charges, and rehabilitative programs. An attorney will be able to review the facts 
surrounding all interactions with the criminal justice system and assist an individual in deciding whether it is 
a wise choice to apply.   
 
Finally, because this is a major development for undocumented individuals, there may be those trying to 
take financial advantage of DREAMers looking for immigration advice. Clients should be advised to 
beware of fraudulent services and should only consult reputable attorneys. If clients apply for DACA but 
don’t meet the criteria, they could be placed in removal proceedings.  
 
 
 
For additional information or questions about deferred action or the criminal bars, see 
www.uscis.gov/childhoodarrivals or please contact the CPCS Immigration Impact Unit at 617-623-0591. 
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