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[ present the Committee for Public Counsel Services (CPCS) budget request for FY 10 to
you at a moment of imminent crisis which threatens our Commonwealth’s ability to
fulfill its obligation to provide counsel to indigent persons; a fundamental right
established in the famous case of Gideon v. Wainwright, 372 U.S. 335 (1963), recently
reaffirmed unanimously by the Supreme Judicial Court in Lavallee v. Justices in the
Hampden Superior Court, 442 Mass. 228 (2004).

Our ability to provide these constitutionally mandated services is threatened in general by
the dire financial circumstances of which we are all painfully aware; but it is threatened
much more immediately and specifically by the Governor's budget recommendation of
$158.3 million, or $34.5 million less than CPCS FY09 spending obligations of

$192.8 million.

The FY10 budget request that we submitted to Governor Patrick on December 11, 2008,
requested maintenance funding in the amount of $202.41 million. It also included two
requests for additional funding in the amount of $1.8 million whose implementation
would have been delayed until near the end of the fiscal year. That budget request
incorporated $2.3 million in estimated savings generated by eleven specific cost-reducing
actions, including restrictions on court waiting time, attorney travel reimbursements, and
expert witness fees which the Committee for Public Counsel Services approved in
November, 2008. These savings are noted in Appendix A, CPCS FY 2010 Budget
Request to Governor, December 11, 2008. Subsequently, in January, we transferred

$500,000 from our staft and agency operations line item to the General Fund as a



“voluntary 9C” contribution. At this moment, salaries are frozen and only the most

essential position vacancies are being filled.

Also in January, we reduced travel reimbursement for all CPCS staff and private counsel
by 25%, to thirty cents per mile. Now, in March, in recognition of the continuing decline
in state revenues, we present a reduced budget request for FY 10 that is almost ten million

dollars less than the maintenance budget proposal we submitted to the Governor in

December. Instead, we request funding exactly level with our anticipated FY09 payment

obligations, in the amount of $192,807,019. Please see Appendix B, CPCS FY 2010

Budeet Request, Revised March 16, 2009,

Here are some important facts about the CPCS budget which I hope you will keep in

mind as you consider this scaled-down budget request.

CPCS clients contributed a total of $8,782,389 in counsel fees during FY08. Of
this amount, all but $750,000 went directly into the Commonwealth’s General
Fund. Thus the true cost of the CPCS appropriation is at least eight million
dollars less than the appropriated amount.

CPCS is responsible not only for adult and juvenile criminal and delinquency
defense at trial and on appeal, and collateral criminal proceedings such as
probation revocation hearings, but also for a wide array of civil representation
such as Care and Protection cases, CHINS petitions, civil commitments,
guardianships, sexually dangerous person commitments and sex offender
registration cases.

While criminal cases were more numerous than civil cases in FYO08 (81%
criminal, 19% civil), civil cases are significantly more expensive than criminal
cases (average cost per case was $383.25 for criminal cases, versus $933.22 for
civil).

The cost per case increased by a modest 2.05% in FY 0S8,

The number of cases, however, increased by 4.5% in FYO08, the third consecutive
year of significant case increases.

It is not the cost per case but the unceasing increase in the number of cases
assigned to CPCS which drives costs up. As shown on Appendix C, CPCS Case
Representation FY 2002-FY 2008, assignments to CPCS by the courts
decreased by almost 7% from FY02 to FYO03, but increased by almost 14% from
FY0S through FYOS.

This problem is particularly acute with respect to District and Municipal Court
criminal assignments. As shown on Appendix D, New District and Municipal
Court Assignments FY 2001-FY 2008, those assignments declined by 16.4 %
from FYO1- FYO03. but have risen by 20.5%--over 20,000 cases--since FYO0S5.
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e The problem of increasing assignments to CPCS was squarely addressed in April,
20035, by the Report of the Commission to Study the Provision of Counsel to
Indigent Persons in Massachusetts. That authoritative report called for the
conversion of court-clogging minor misdemeanor offenses that required the
assignment of counsel into civil infractions (pages 16-18); for tighter and more
frequent review of the determination of indigency (pages 20-21); for an increase
in public counsel staffing to provide balance in the counsel assignment system
(pages 15-16); and for the Trial Court “to reduce waiting time by scheduling
multiple hearing sessions each day or dividing proceedings...between a morning
session and an afternoon session.” (pagel5).

e Many of these proposed reforms were included in the July, 2005, enactment of
Chapter 54 of the Acts of 2005. For example, a Civil Infraction Commission
was enacted--but its members were never named (Section 6). The District
Attorneys were required to file a report every six months to the House and Senate
Committees on Ways and Means detailing the number of written objections the
Commonwealth had made to the conversion of minor misdemeanors to civil
infractions--but the existence of any such report is unknown (Section 3). CPCS
was required to hire 110 public defenders--but has never received sufficient
funding to retain more than 80 (Section 5). The effectiveness of the numerous
indigency verification reforms (Section 1) is called into question by the relentless
increase in counsel assignments since 2005. A nine-member commission to study
the feasibility of dedicated fees to support the right to counsel (Section 8) was
enacted, vet, like the Civil Infraction Commission, its members were never
named.

e In our 2009 Report to the Legislature on the Committee for Public Counsel
Services, filed on February 24, 2009, at pages 7 and 8, we advocated that the
following steps be taken to help control the flood of case assignments and the
resultant increased cost of counsel:

1. The Permanent Commission on Civil Infractions Must be Activated

2. The Effectiveness of Chapter 54°s Indigency Verification Measures
Must be Assessed

Cad

Funding Must be Provided to Hire CPCS Staft Counsel Authorized by
Chapter 54

4. The Conversion of Six Minor Misdemeanors to Civil Infractions. as
Recommended by [the Commission! Must be Enacted.

Finally, we added a reminder that the modest additional hourly rate increases for private
counsel which the Commission recommended are years overdue and cannot be
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indefinitely ignored. Indeed, they must be implemented just as soon as fiscal
circumstances permit.

¢ No one wants to see a return to the embarrassing era of 2004-2005, when
hundreds of indigent unrepresented defendants languished in jail cells due to a
systemic breakdown resulting from a lack of funding. It took a landmark lawsuit,
a high-powered Commission Report, and a major piece of legislation to rescue
this Commonwealth from “an unconstitutional state of affairs [which] cannot be
tolerated.” Lavallee v. Justices in the Hampden Superior Court, 442 Mass. 228,
245 (2004). We should not and we must not go down that road again. Please
fund CPCS at least at the level of our FY09 fiscal obligations, so we may have a
fighting chance to deliver the legal representation that the laws and Article 12 of
the Declaration of Rights of this Commonwealth require.

Thank vou for your consideration and your support of our budget request.
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