
 

M ESSAGE FROM  THE  NEW  CHIEF  COUNSEL   

        SAVE THE DATE 

Whose Case is This, 
Anyway?  Jurisdiction and 
Placement Issues in Interstate 
CAFL Cases 

September 21, 9 - 4:30 
 MCLE, Boston 

September 22, 9 - 4:30 
 UMass Dartmouth 

September 23, 9 - 4:30 
              Springfield Marriott 
 

CPCS/CAFL Trial Panel 
Certification Training 
November 15-17, 30 -  
December 1, 9-5 
 MCLE, Boston 
 
CPCS/CAFL Appellate 
Certification Training 
December 7, 9:30 - 4:30 
    Marlborough Marriott 
 
For Details on trainings 
please go to our website: 
http://www.publiccounsel.net/
Practice_Areas/cafl_pages/
civil_cafl_index.html 

M ESSAGE FROM  THE  DEPUTY  CHIEF  COUNSEL  

Michael Dsida 

Deputy Chief Counsel 

 

Massachusetts is regu-

larly acknowledged as 

a national leader in 

how it fulfills constitu-

tional and statutory 

mandates to provide legal 

representation to those 

who cannot afford it.  

Last fall, the Common-

wealth was again hon-

ored, this time for its pro-

vision of court-appointed 

counsel in state interven-

tion/child welfare 

cases.  A national re-

port released in Octo-

ber, 2009, ranked Mas-

sachusetts first in the 

nation for ñguarantee-

ing that a childôs voice  
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Anthony Benedetti 

Chief Counsel 

 

As I come to work on 

my first day as the new 

Chief Counsel, I am 

proud to lead an agency 

of individuals extraor-

dinarily dedicated to 

CPCS' critical mission. 

I am committed to 

working with you to 

continue our efforts to 

provide quality repre-

sentation for all clients-

civil and criminal, pub-

lic and private. Over the 

coming months, I will 

travel around the state to 

visit CPCS offices and 

private assigned counsel 

in the various counties to 

become even better ac-

quainted with everyone 

who has helped to make 

CPCS into one of the best 

indigent defense agencies 

in the country. I look for-

ward to meeting with all 

of you and listening to 

your ideas and input.  

 

In the meantime, as we 

face the many chal-

lenges of fighting for 

our clients' rights in 

many arenas, I am con-

fident that, working 

together, our agency 

will continue to strive 

for, and achieve, excel-

lence.  

Keep up the great work 

and if you find yourself 

near 44 Bromfield 

Street, please stop in 

and say hello.  

FAREWELL  FROM  BILL  LEAHY  

Remarks on Massachu-

setts Right-to-Counsel 

Day  

 

"If this isn't nice, I don't 

know what is" 

These simple words 

were attributed by Kurt 

Vonnegut, in his 2005 

book A Man Without A 

Country, to his kindly 

Uncle Alex as they sat 

sipping lemonade under 

an apple tree on a sum-

mer day in Indiana long 

ago. I quote them be-

cause they describe 

perfectly my feeling of 

utter satisfaction as I 

stand before you to-

night; and also be-
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healthier and defeat diseases. She is now halfway 

through medical school and in sight of accom-

plishing her goal. Eliza, my youngest child, is an 

environmentalist and a terrific writer. A couple of 

years ago, she wrote a poem for me with the in-

triguing title, "Ode to a Pair of Lifeless, Smelly 

Shoes.ò The poem was about a lot more than 

shoes. It was about a man's struggle to age grace-

fully and responsibly, and I read it frequently. 

Eliza is also the kind of person who can light up a 

room with her presence. Eliza, 

thank you for flying in from 

Minnesota to be with us tonight, 

and good luck in your studies at 

Macalester College.  

 

Message from the Deputy Chief, continued 

is heardò in CAFL cases.  As highlighted in an 

article in the Boston Globe, the report gave Mas-

sachusetts an A+ -- the highest score in the nation.    
 

Two national child advocacy groups conducted the 

study upon which the report was based, First Star, 

and the Childrenôs Advocacy Institute of San 

Diego.  First Star is a nonprofit organization that 

works, on a national level, to improve the care and 

treatment provided to neglected and abused chil-

dren.  Its mission includes ensuring that children 

involved in child welfare cases are provided high-

quality legal representation.  As part of their work 

in that area, First Star and the Childrenôs Advo-

cacy Institute (CAI) of the University of San 

Diego evaluated the statutes, rules, and standards 

that each state has regarding legal representation 

provided to children in such cases.  In their Octo-

ber report, First Star and CAI awarded Massachu-

setts the highest grade of any state for its system 

of providing counsel to neglected and abused chil-

dren.  Massachusetts was given an A+ (receiving 

104 points out of a possible 105) for its policies in 

various areas, including: 

 

Mandating that attorneys be appointed for all 

children in C&P proceedings; 

 

 

 

because I believe every American ought to read 

Vonnegut's passionate plea that we recapture the 

values of honor and compassion which once 

marked this nation as special, if not unique. But 

please take note of my use of the word 

"satisfaction," because I must come back to it, 

and qualify it, at the very end of my remarks. 

 Before I speak to our CPCS family, I 

must acknowledge the members of my own fam-

ily: not because it is traditional or expected that 

one do so, but because their support has been so 

critical to whatever success I have been able to 

achieve; and also because they have paid a price 

by the combination of my personal imperfection 

and my single-minded involvement in preserving 

and extending the right to counsel through CPCS. 

Kathleen, we have supported each other through 

law school and social work school. I remember 

my thirtieth birthday when you surprised me with 

a cake at the Cambridge office, and I thought be-

ing thirty marked the onset of elder status. You 

have supported me every step of the way, and I 

want you know how much I appreciate that. Ai-

dan, my son, is an extremely smart guy. Ten 

years ago, when he was just a teenager, he would 

tell me that CPCS appears to protect every provi-

sion of the Bill of Rights except one, the Second 

Amendment. He would also ask, years before the 

Forensic Academy of Sciences Report, why we 

were not more aggressively challenging the intro-

duction of forensic evidence--I recall fingerprint 

evidence being specifically mentioned-which he 

called, even then, junk science. He studied at Ox-

ford for a year and graduated with high honors 

from Sarah Lawrence College. Aidan, I don't 

know exactly where you are going to make your 

mark, but I do know that you are not just going to 

succeed. You are going to excel. My favorite 

story about Hannah is that in the first week of 9th 

grade, she came home soaking wet in a rain-

storm. She had insisted on leaving the school bus 

two miles from home, in protest of the bus 

driver's unwillingness to enforce the prohibition 

against smoking by older students. Hannah has 

always had a strong desire to help people become 
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Message from Deputy Chief Counsel, continued 
 

Specifying that the attorneyôs representation is  

directed by the client (rather than by the attorney 

himself or herself); 
 

Requiring specialized education and training 

for the childôs attorney; 

 

Recognizing that the child is a party to the C&P 

proceeding and has the right to notice, the right to 

attend hearings, the right to participate in hearings, 

and the right to appeal; 

 

Specifying that a childôs attorney must maintain 

the confidentiality of information relating to the 

representation of the client in the same way that he 

or she would if the client were an adult; 

 

Limiting attorney caseloads. 

 

The First Star/CAI report (http://firststar.org/

documents/Final_RTC_2nd_Edition.pdf) provides 

more detail. 

 

The legislature and the courts deserve substantial 

credit for Massachusettsôs high mark, since much 

of our grade is based on statutes and court rules 

that helped create the system described in this re-

port. Building on that system, CAFL attorneys con-

duct and attend training programs, provide a net-

work of skilled Regional Coordinators, and partici-

pate in a mentoring program. As the report reflects, 

CAFL attorneys, private and staff, current and for-

mer, can be very proud of their significant contri-

butions toward the structure that we have for pro-

viding attorneys to Massachusetts families. 

 

The First Star/CAI Report gives us an opportunity 

to laud all that CAFL attorneys do to provide zeal-

ous legal representation to families in Massachu-

setts.  While we take the time to appreciate this na-

tional recognition, we cannot rest on our laurels.  In 

these difficult fiscal times, we must continue to 

work together to ensure that children, and indigent 

parents, are provided high-quality legal representa-

tion in child welfare proceedings. 

Carol Rosensweig 

Director of CAFL Trial Panel 

  

Some attorneys have been experiencing problems 

with their NACs.  Here are some tips to help avoid 

some of these issues. 

 

General Issues 

 

To avoid possible delays in payment, please 

review the NAC to ensure it is correctly  

      completed;   

 

The ñPost Trial/ Appealsò section of the NAC 

is for Criminal cases only; 

 

The Date of Assignment should be the date    

       you were first contacted by the Court to  

       accept the assignment; and 

 

The space for the Number of Child Clients 

should be completed (and equal the  

      number of clients named on the NAC). 

  

NAC Issues for CAFL Attorneys accepting ap-

pointments out of Probate & Family Court 

 

When an attorney receives an Order of Ap-

pointment of Counsel Form, the attorney 

should expect to be issued a ñDò NAC number 

by CPCS and receive notice via the E-Bill sys-

tem within 3 business days. 

 

If an  attorney does not receive a ñDò NAC 

number within 3 business days, the attorney 

should first contact the court and ask a clerk to 

verify that the appointment of counsel was 

properly entered in the case in the MassCourts 

system.   (The attorney should also provide the 

court with his/her BBO number.) 

 

Continued on Page 4 
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Message from CAFL Trial Panel  

Adminstration, continued 

 

If the court states that the attorney was previ-

ously added to the case then the attorney 

should email Dennis Boyd 

(dboyd@publiccounsel.net), with the com-

plete docket number of the case (the docket 

number must consist of 11 characters), the 

date of assignment, and whether  the attorney 

has contacted the court about this case.   Mr. 

Boyd will research our records and contact 

the attorney to let the attorney know what, if 

anything,  needs to be done and how the mat-

ter will be resolved. 

 

How to Correct Bad Assignment Information 

 

When attorneys receive the E-Bill notice in-

forming them of their NAC number, they may 

notice that the Assignment Date is incorrect 

or that the name of the party to whom they 

were assigned is incorrect, etc.  If this occurs, 

the attorney should contact the court and ask 

a clerk, or the Local User Expert, to review 

the assignment information for the case.  If 

the clerk agrees that the information is incor-

rect, then the clerk should update the assign-

ment information in the MassCourts system.  

CPCS will be issued an Update Record and 

the following business day our system will 

process the record.  If our system makes any 

changes to the NAC, the attorney will be sent 

an E-Bill notice. 

 

If an attorney is issued a ñDò NAC number 

and, for whatever reason, cannot accept the 

assignment from the Probate and Family 

Court, the attorney must ask the court to De-

lete the assignment from the case in the Mass-

Courts system and ask that new counsel be 

assigned.  When the court deletes the attorney 

from the case, CPCS is issued a Deletion re-

cord.  We will process this record the follow-

ing business day and the attorney will be sent 

an E-Bill Notice of the cancellation/deletion 

of the ñDò NAC number. 

Reasons for not receiving a ñDò NAC  

 

Based upon our experience with the Mass-

Courts system, here are the top reasons why 

an attorney is not issued a ñDò NAC num-

ber: 

  

1.       The court did not add the attorney 

to the case in the MassCourts system; 

 

 2.       The court did not accurately add 

 the case or assignment information to 

 the case in the MassCourts system; 

 

 3.       The court entered the wrong attor

 ney to the case in the MassCourts sys

 tem; 

 

 4.       CPCS has no record of the as

 signed attorney as a State Vendor; 

 

 5.       A CPCS policy caused the assign

 ment record to reject prior to the issu

 ance of the ñDò NAC number. 

 

 

The NAC will also be rejected if the court 

entered chapter 119 Section 29 as the ba-

sis for the assignment.   That cite is to the 

general appointment of counsel section 

and CPCS requires the entry of a specific 

purpose code (e.g., ñ190B:5-106 Guardi-

anship of a Minorò).          
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 CASENOTES 

R.D. v. A.H., 454 Mass. 706 (2009), Botsford, J. 

 

This case involved a custody dispute between a 

person seeking to become a childôs guardian and 

the  parent of the child. In its decision, the SJC 

reaffirmed the longstanding rule that in such a 

dispute, the parent should be awarded custody, 

unless the proposed guardian can prove the parent 

unfit by clear and convincing evidence.  The pro-

posed guardian, R.D., argued, inter alia, that be-

cause the trial judge found that she was a de facto 

parent, the judge was required to decide custody 

based solely on a determination of the childôs best 

interests, regardless of whether the parent, A.H., 

was fit.  The SJC rejected R.D.ôs argument. The 

Court affirmed the trial courtôs finding that since 

R.D had not proven by clear and convincing evi-

dence that A.H. was unfit to parent the child A.H. 

was entitled to custody.  The SJC also affirmed 

the trial courtôs denial of R.D.ôs motions to stay 

the judgment pending appeal.  

The SJC stated that it is essential to recognize that 

an ñunfitnessò determination is closely inter-

twined with a consideration of the best interests 

of the child.  The critical question is whether the 

legal parents are currently fit to further the wel-

fare and best interests of the child under the exist-

ing circumstances. (Citations omitted).   

 

Application of the Massachusetts Rules of Do-

mestic Relations:  In its discussion of R.D.ôs mo-

tions for stay pending appeal, the SJC seems to 

say that the Mass. Rules of Domestic Relations 

govern here, and in all custody proceedings in 

Probate and Family Court.  This does not appear 

consistent with the Rule cited, Mass. R. Dom. 

Rel. P. 1, which enumerates the specific proceed-

ings in which the rules apply.  

Practice Tip:   If a particular Rule of Domestic 

Relations is helpful to your clientôs case, cite R.D. 

v. A.H. in support of its application.   

 

Care and Protection of Zita, 455 Mass. 272 

(2009) Marshall, C.J. 

 

An infant, Zita, sought relief under G.L. c. 211, § 3 

from an order by the Juvenile Court granting tem-

porary custody to DCF.  The SJC reversed and re-

manded, holding that the trial judge erred when 

she relied on DCFôs care and protection ñpetition 

letterò that was not admitted into evidence, and 

when she relied on her own recollection of the 

facts of separate, earlier care and protection pro-

ceedings involving Zitaôs half-siblings.  The SJC 

noted that without this inadmissible information 

there were grave concerns that DCF had not met 

its burden of proof. 

 

Appropriateness of Relief Under G.L. c. 211, § 3: 

The SJC reaffirmed that relief under G. L. c. 211, 

§ 3 may be the only adequate remedy for an ag-

grieved parent or child when a judge grants tempo-

rary custody to DCF at a 72-hour hearing.  The 

Court stated that waiting for review of the judgeôs 

custody order until a final judgment has entered is 

ñoften not adequate because of the potentially dev-

astating effect on the constitutionally protected 

parent-child relationship in the interim.ò (citations 

omitted).  The Court stated that such review is not 

automatic, and that a party seeking such review 

must show that the temporary custody order raises 

a substantial claim of violation of her substantive 

rights. The Court also noted that review is appro-

priate where a partyôs claim presents an issue 

whose resolution will provide guidance for future 

cases.  Here, Zitaôs claims involved a recurring 

situation that Juvenile Court judges face when they 

have presided over related cases involving a par-

entôs other children.  Zita thus gave the Court an 

opportunity to address a matter of systemic impor-

tance that it had not addressed before. 

Standard of Proof at 72 ïHour Hearing: 

At the end of the 72-Hour hearing, the trial judge 

ruled that DCF had met its burden of showing by a 

fair preponderance of the evidence that Zita was 

ñat imminent risk of harm and or neglect and 

abuse were she to remain the custody of her 

mother. . .ò   The SJC cautioned the judge to apply 

PAGE 5 CAFL NEWSLETTER    



 
PAGE 6 

the correct standard on remand. The Court reaf-

firmed the longstanding rule that the judge must 

find by a fair preponderance of the evidence that 

there is reasonable cause to believe that the child 

is in immediate danger of serious abuse or ne-

glect. 

 

The Petition: 

The SJC held that it was improper for the hearing 

judge to consider the contents of DCFôs petition.  

Zita argued that the petition could not have been 

admitted in evidence because it is ñnothing more 

than a pleading.ò The SJC stated that it did not 

need to resolve whether the petition is a pleading 

because it was not admitted into evidence and 

should not have been considered on that ground.  

 

Although the Court explicitly refused to decide 

the issue, the case creates some confusion about 

whether the petition could properly be admitted in 

evidence if offered by a party.   At one point in its 

decision, Court appears to characterize the peti-

tion in a way that indicates that is considers it to 

be a pleading.  However, at another point, the 

Court says that even if the petition were consid-

ered a report, and DCF had tried to introduce it 

into evidence, it would have been required to con-

form to the limitations of Care and Protection of 

Bruce,  44 Mass. App. Ct. 758 (1998).ò  In Bruce, 

supra, the Appeals Court held that various case 

status letters and an affidavit submitted to the 

court pursuant to G. L. c. 119, § 21A, were re-

ports of agents of DCF that were admissible sub-

ject to evidentiary limitations. This reference to 

Bruce, after implying that the petition is a plead-

ing and not a report, is confusing. 

 

Even if a trial judge is inclined to admit a petition 

as a ñreport,ò the SJC is clear that the entire docu-

ment is not admissible.  Rather, it is subject to 

evidentiary rules limiting it to ña statement of 

facts, or redacted to exclude opinion, diagnosis, 

or evaluation[.]ò (citing Bruce, supra, at 766).  

Opposing parties must also be ñable to cross-

examine the author of the report should they re-

quest to do so.ò  (Id., at 766 and cases cited).   

 

Information from a separate case:    

  

The SJC held that it was improper for the judge to 

take ñnoticeò of information she learned while pre-

siding over Zitaôs half-siblingsô separate case.  The 

SJC faulted the hearing judge for relying on infor-

mation that did not have ñclear support in the re-

cordò of the current case.  The hearing judgeôs 

findings went beyond a ñliberal readingò of the 

testimony in Zitaôs case and, in some instances, 

did ñnot accurately reflect the testimony at the sev-

enty-two hour hearing, further suggesting that she 

was relying on information gleaned from the ear-

lier proceeding.ò  The Court stated that each party 

is entitled to an impartial magistrate and a decision 

based on the evidence presented in her case.  It 

was the trial judgeôs commingling of facts, ñsome 

of which were in evidence in this proceeding, 

some of which were not, that gives rise to the diffi-

culty here.ò  

  

 

PRACTICE NOTE:  The Courtôs reference to 

Bruce here might be used by DCF to argue that 

the petition is admissible in the same manner as 

Bruce- type reports.  Counsel seeking to exclude 

the petition should argue that the document is a 

pleading and that pleadings are not evidence.  

See G.L. c. 231, § 87.  If the trial court admits 

the petition, counsel should seek to have the 

contents redacted in accordance with applicable 

evidentiary rules and the clientôs goals. 

 

Although Bruce does not specifically address 

the issue of hearsay in social worker reports, the 

Zita court takes pains to clearly distinguish the 

petition from a court investigator report, in 

which attributed hearsay is admissible pursuant 

to Massachusetts case law. There is no such 

common law or statutory hearsay exception for 

social worker reports.  Furthermore, at the very 

end of its decision, the Zita court clearly states 

that emergency hearings are not an opportunity 

for DCF or a judge to ñignore the rules of evi-

dence.ò   
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Adoption of Tyrik , 456 Mass. 1009 (2010) 

 

Tyrikôs father sought a stay while he pursues his 

appeal from a judgment entered in the Probate and 

Family Court (PFC) dispensing with his consent to 

adoption.  In a rescript opinion, the SJC did not 

address the merits of the fatherôs request for a stay, 

focused on the procedural aspects of the case, and 

did not say whether a stay would be appropriate.  

Even though the hearing to finalize Tyrikôs adop-

tion was scheduled for only one week from when 

the SJC issued its decision, the Court held that the 

fatherôs appeal was not properly before it and sent 

the matter back to the Appeals Court to seek re-

view from a panel of the Appeals Court.  The 

Court did not even issue a stay until the Appeals 

Court could address the matter.  The SJC said that, 

given the quick time frame, the father could ask 

for an expedited hearing, which it expected the 

Appeals Court to give serious consideration. 

 

Procedural History:   

 

The PFC judge denied the fatherôs motion for a 

stay and the father filed a petition  to a Single Jus-

tice of the Appeals Court, pursuant to G.L. c. 231 

§ 18. The father also filed a separate motion with 

the Appeals Court Single Justice, asking that the 

Single Justice issue a stay independently. The Ap-

peals Court Single Justice denied both the petition 

and request for a stay.  The father filed a motion 

for reconsideration that the Appeals Court single 

Justice denied.  The father then filed a petition for 

relief pursuant to G.L. c. 211 § 3 and for a stay 

with a Single Justice of the SJC who denied the 

petition.  The father sought relief from the full 

bench of the SJC.   

 

Discusssion:   

 

The Court stated that the proper way to appeal 

from the PFCôs denial of the fatherôs motion for a 

stay  was through a motion for a stay pursuant to 

Mass. R.A.P. 6 (a), not through a petition pursuant 

to G.L. c. 231 § 18.  The Court also stated that, 

once the Single Justice denied the fatherôs petition, 

the proper next step was to appeal to a full panel of 

the Appeals Court, not through a 211 § 3 petition 

to a Single Justice of the SJC.  The SJC said that a 

211 § 3 petition was not appropriate because the 

father was appealing from a denial of a stay fol-

lowing the entry of a final judgment in the PFC, 

not seeking relief from a challenged interlocutory 

ruling in the PFC.  And in any event, the SJC 

said, the father was not entitled to its extraordi-

nary intervention because he had or may have had 

an adequate alternative for relief in the Appeals 

Court.   The proper way to address concerns 

about time was to request an expedited hearing in 

the Appeals Court. 

Practice Note:   It does seem possible that if the 

Appeals Court either took no action or denied the 

fatherôs motion for a stay, he might be able to 

seek relief from the SJC at that point, and argue 

that he had run out of alternatives for relief. 

 

Care and Protection of Thomasina (and a com-

panion case), 75 Mass. App. Ct. 563 (2009), fur-

ther app. rev. den. , 455 Mass. 1107 (2009),  Du-

fly, J.  

 

Procedural History 

A juvenile court judge found Thomasina to be in 

need of care and protection and committed her to 

the permanent custody of DCF.  DCF had not pe-

titioned to terminate parental rights in the care 

and protection case. Thomasinaôs parents ap-

pealed from that adjudication as well as the visita-

tion order.  After the final adjudication of the care 

and protection case, Thomasinaôs foster parents 

filed a guardianship petition.  The juvenile court 

judge allowed the petition and appointed the fos-

ter parents as Thomasinaôs permanent guardians.  

DCF then moved to dismiss the parentsô appeal 

arguing that, upon entry of the guardianship peti-

tion, Thomasina was no longer in DCFôs care and 

custody and any appeal from the care and protec-

tion judgment was moot.  The Appeals Court dis-

agreed, holding that the care and protection judg-

ment survived entry of the guardianship. 

 

Retention of Parental Rights Post Guardianship 

 

This case is significant because it holds that, 
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where parental rights are not terminated,  a care 

and protection proceeding does not end after entry 

of a permanent guardianship, and the parent and 

child retain the same post-adjudication rights un-

der Chapter 119, until the c & p is dismissed.   

 

In reaching its decision, the Appeals Court dis-

cussed the significant rights a parent retains after a 

C & P decision when parental rights are not termi-

nated and the C & P is not dismissed.   The Court 

reiterated that a parent has the right to notice of all 

proceedings, the right to legal representation, and 

the ñ[s]ignificantò right to seek periodic review 

and redetermination of the childôs commitment 

every six months.ò  The Court also stated that the 

parent has a right to visit the child unless there is 

clear and convincing evidence visits would harm 

the child.  The Court further said that the parent 

retains ñthe right to receive services fromò DCF.  

The Court held that entry of a guardianship does 

not extinguish any of these rights.  While the Court 

focuses its discussion on parental rights, presuma-

bly the child retains all his or her rights as well, 

including the right to review and redetermination. 

 

The Court rejected DCFôs argument that, in these 

circumstances, a parentôs proper recourse for re-

view is by petitioning to revoke the guardianship, 

not through review and redetermination of the c & 

p case.  The Court compared the review and rede-

termination process under G.L. c. 119, § 26 with 

the process afforded someone who seeks revoca-

tion of a guardianship pursuant to G.L. c. 190B, § 

5-212.   The Court pointed out that there is no pro-

vision in the statute for appointment of counsel at 

a revocation unless DCF is a party to the matter.  

The Court stated that it would not comport with 

the statutory scheme governing care and protec-

tions if a parent retained his or her rights under a 

care and protection only to lose them upon the en-

try of a guardianship.   

 

Further, the Appeals Court indicated that, just as 

the entry of a guardianship does not extinguish the 

rights that a parent retains in an open care and pro-

tection matter, the entry of a guardianship does not 

extinguish an initial visitation order in a care and 

protection matter.  The decision left open the pos-

sibility that parties could agree to dismiss the care 

and protection matter when a guardianship enters 

and thus waive the rights afforded pursuant to c. 

119. 

 

Burden and Standard of Proof in a Revocation Pro-

ceeding 

 

The Court noted that while the case law sets out 

the procedure  to be followed for a review and re-

determination proceeding in a care and protection 

matter, including the burden and standard of proof, 

these standards are less clear in a guardianship 

revocation proceeding.  In a footnote, the Court 

stated that the guardianship statute, supra, ñappears 

to placeò the burden on the petitioner seeking 

revocation of a guardianship to prove that 

ñrevocation would be in the best interest of the 

child,ò and points out that there is no decisional 

law establishing the burden of proof in a guardian-

ship revocation.  This legal question should not be 

of concern where the initial care and protection 

proceeding stays open when the guardianship en-

ters.   

 

The revocation proceeding is relevant where a 

guardianship has entered after a CHINS or delin-

quency matter or in a private guardianship case in 

Probate and Family Court where DCF is not a 

party.  In cases where there was no initial finding 

of unfitness before the guardianship entered, the 

Appeals Court has held that, because of the funda-

mental right of parents to the custody of their chil-

dren, clear and convincing evidence of unfitness is 

required to defeat a parentôs petition to remove a 

guardian.  See Guardianship of Estelle, 70 Mass. 

App. Ct. 575, 579 (2007).   In cases where there 

has been an initial finding of parental unfitness, 

counsel advocating for a parent may argue that the 

same burden and standard applied in a review and 

redetermination hearing should apply in a hearing 

to remove a guardian, because the same fundamen-

tal rights are at stake.  See Care and Protection of 

Erin, 443 Mass. 567, 572 (2005); See also 

ñCollateral Family Law Proceedings in the Juve-

nile Court and the Probate and Family Court,ò An-
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Facts  

 Ilonaôs mother adequately tended to Ilonaôs per-

sonal needs, kept Ilona up to date with her medi-

cal appointments, and Ilona was a healthy child 

without any medical conditions or on any medi-

cation.   The mother had certain cognitive im-

pairments and tests placed her within the range 

of ñBorderline Intellectual Functioning.ò   The 

mother also lived independently, maintained a 

neat and clean home, used community resources, 

and attended church regularly.    

DCF became involved with Ilona and mother 

over reports of physical abuse.  In 2001, a 51A 

report was supported, the mother participated in 

parenting classes, and there was no further DCF 

involvement until the Fall and Winter of 2006 

when DCF received separate 51A reports alleg-

ing physical abuse.  Ilona was placed in a foster 

home where she has been ever since.   

Meanwhile, the mother completed parenting 

classes conducted in Spanish, including a pro-

gram to teach her about alternative forms of dis-

cipline and anger management.  She said she en-

joyed and learned a great deal from the classes, 

but DCF refused to offer her more classes, stat-

ing that she had difficulty understanding the con-

cepts and failed to demonstrate she had learned 

them during her supervised visits with Ilona.   

The mother was offered a job training program 

which she refused even after being told that she 

could work up to twenty-five hours a week with-

out losing her social security disability benefits.  

She received individual therapy and requested 

family counseling with Ilona.  DCF never acted 

on that request.   

Two experts, one of them an independent expert 

hired by the court, concluded that DCF could 

have done more to provide services more closely 

tailored to the motherôs level of functioning.  

They also concluded that it was not likely that 

those services would have been sufficient.  They 

concluded that the motherôs cognitive impair-

ments were significant and would directly affect 

her ability to parent Ilona. The experts also fo-

cused on the problems she would have parenting 

Ilona as Ilona got older. 

drew Hoffman, Esq., and Pauline Quirion, Esq., 

§19.4.5, p. 19-24, in Amy M. Karp, ed., Child 

Welfare Practice in Massachusetts (MCLE 2006, 

rev. 2008).   

 

Consolidation of Guardianship and Care and Pro-

tection Proceedings 

 

The Appeals Court stated that if DCFôs goal for a 

child in its custody is placement with an identified 

guardian, the guardianship proceeding should be 

consolidated with the care and protection case, 

ñthus eliminating the burden on parents to litigate 

unfitness in two separate actions.ò  In addition, 

DCF must be made a party when proposed guardi-

ans, file a separate guardianship petition. 

 

Adoption of Ilona, 76 Mass. App. Ct. 481 (2010) 

Graham, J.  

The Appeals Court affirmed the trial courtôs deci-

sion to terminate the motherôs rights, and re-

manded the case for further consideration and or-

ders on the issue of posttermination and postadop-

tion visits.  The Court rejected the motherôs claim 

that DCF failed to reasonably accommodate her 

cognitive impairments by providing services spe-

cifically tailored to meet her special needs and de-

signed to improve her parenting skills.  The Ap-

peals Court found that the trial judge abused his 

discretion when he did not make a specific visita-

tion order after he found that there was a signifi-

cant attachment between Ilona and her mother and 

that continued contact between them was in 

Ilonaôs best interest. 

PRACTICE TIP:  CAFL Administration is 

working on finalizing Performance Standards to 

give guidance for lawyers who represent a client 

in an open c & p matter where a guardianship 

has entered.  In the interim, attorneys are ad-

vised to: close out their NAC on the c & p; ad-

vise their client in writing of the rights the client 

retains after the guardianship entered; and re-

quest to reopen the NAC where necessary to 

litigate post guardianship issues. 
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Reasonable Accommodations    

The mother did not contest the trial courtôs unfit-

ness finding, and argued that if DCF had reasonably 

accommodated her cognitive impairments and pro-

vided appropriate services, her unfitness ñmay have 

been temporary.ò   

The Appeals Court stated that it did not excuse 

DCF for failing to provide services more closely 

geared to the motherôs special needs.  However, it 

concluded that, in these circumstances, where there 

was ñlittle hope that the mother would become a fit 

parent,ò the trial judge did not err in deciding to 

terminate parental rights. 

Visits 

The Appeals Court found the lack of court ordered 

posttermination and postadoption visitation  trou-

bling enough to remand the matter because the 

judge made findings that 1) there was a significant 

bond between Ilona and her mother, citing  Adop-

tion of Vito, 431 Mass. 550, 563 (2000), and that 2) 

continued contact between the two would be in 

Ilonaôs best interest.  Citing Adoption of Rico, 453 

Mass. 749, 754 (2009).  These findings were sup-

ported by specific evidence presented in the case, 

including testimony from Ilonaôs social worker and 

from the independent expert the trial court ap-

pointed.   In these circumstances, the Court re-

manded and stated that the trial judge, in his discre-

tion, may decide whether an evidentiary hearing is 

necessary. 

Guardianship of Phelan, 76 Mass. App. Ct. 742 

(2010) Lenk, J. 

 

The Appeals Court vacated the trial judgeôs dis-

missal of the maternal auntôs petition for guardian-

ship, and remanded the matter for a prompt eviden-

tiary hearing on the petition.   

 

Facts 

The trial court took custody of Phelan and his sib-

lings away from his aunt and awarded it to DCF.  

The aunt stipulated to unfitness when DCFôs goal 

was reunification with her.  A year later, DCF 

changed the goal as to Phelan and his sister and 

the aunt filed a motion raising jurisdictional chal-

lenges.  The trial judge denied the motion, found 

that the aunt had no standing to participate in the 

c & p, and removed her from the proceedings.  

The aunt subsequently filed a petition for guardi-

anship of Phelan, a motion to intervene in the c & 

p, and a motion to consolidate and order a joint 

hearing on the merits and the guardianship pro-

ceeding.  The aunt also filed a competing perma-

nency plan in both the guardianship and c & p 

proceedings.  DCF and Phelan filed a joint motion 

to dismiss the guardianship petition which the 

judge allowed orally on the same day that the 

hearing on the merits was scheduled to begin.  In 

support of dismissal, the judge made several find-

ings based on a social workerôs report that in-

cluded a recommendation by Phelanôs therapist, 

and on recommendations made by a GAL. The 

judge did not provide an evidentiary hearing on 

the motion, and allowed the auntôs counsel to pro-

vide an oral presentation of evidence in support of 

her position. 

 

Lack of an Evidentiary Hearing 

 

The Appeals Court faulted the trial judge for fail-

ing to hold an evidentiary hearing and for simply 

relying on documents from the prior care and pro-

tection proceedings that were not introduced into 

evidence in the guardianship case. The trial judge 

assessed the credibility of the GAL and other 

ñevidence,ò and relied on the reports and written 

recommendations concerning the ultimate ques-

tion of the best interest of the child without con-

ducting an evidentiary hearing.   The Court 

faulted the trial judge for failing to give the aunt 

an opportunity to rebut this ñevidence,ò or to pre-

sent evidence in support of her proposed place-

ment plan in the best interest of the child. 

 

Dismissal/Summary Judgment  

 

The aunt argued that the opposing parties had 

tried to turn their motion to dismiss her guardian-

ship into a motion for summary judgment.  The 
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